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Northern Mariana Islands Commission on Federal Laws  Washington, D.C. 20240 (202) 343-5617

Benigno R. Fitial The Honorable George Bush
Chca:r and President of the Senate
ommissioner Roam S_2 12
Pedro A. Tenorlo The Capitol
Vice-Chair and Washington, D.C. 20510
Commissioner
Joel J. Bergsma Dear Mr. President:
Commissioner .
Jesus C. Borja I have the honor of su.bmitting to you t_he §eoord interim
Commissioner report of the Northern Mariana Islands .Cammission on Federal
Laws. The Commission, appointed by the President pursuant to
Dewey L. Falcone section 504 of the Cowvenant to Establish a Comonwealth of
Commissioner the Northern Mariana Islands in Political Union with the
United States of America (approved by Public Law 94-241, 90
3?,;,;:22;,:} Lagomersino Stat. 263, March 24, 1976), is instructed "to survey the laws

of the United States and to make recawrendations to the

Edward DLG. Pangelinan United States Congress as to which laws of the United States

Commissioner not applicable to the Northern Mariana Islands should be made

applicable and to what extent and in what manner, and which
Daniel H. MacMeekin applicable laws should be made inapplicable and to what
Executive Director extent and in what manner."

The Cammission is required to make its final report and
recamendations to Congress within one year after termination
of the Trusteeship Agreement pursuant to which the United
States now administers the Northern Mariana Islands. Before
that time, the Camission is authorized to "make such interim
reports and recommendations to the Congress as it considers
appropriate to facilitate the transition of the Northern
Mariana Islands to its new political status.”

The enclosed second interim report of the Cammission is
canprehensive and for all practical purposes may be the final
report of the Commission. The date the Trusteeship Agreement
will be terminated is not now known, however, and
developments between now and that date may make desirable
submission of further recawrendations to Congress by the
Cammission. Accordingly, even though the Cammission's staff
will be disbanded after submission of this report, the report
is labelled as interim rather than final.

Legislation to implement the Commission's
recammendations 1is incorporated within the report. The
Camission urges the Congress to enact this legislation at
its earliest opportunity.

Sincerely,
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The Honorable Thawas P. Q'Neill, Jr.
Speaker of the House of Representatives
Roam H-204

The Capitol

washirgton, D.C. 20515

Dear Mr. Speaker:

I have the honor of submitting to you the second interim

‘report of the WNorthern Mariana Islands Commission on Federal

Laws. The Cammission, appointed by the President pursuant to
section 504 of the Cowenant to Establish a Commonwealth of
the Northern Mariana Islards in Political Union with the
United States of America (approved by Public Law 94-241, 90
Stat. 263, March 24, 1976), is instructed "to survey the laws
of the United States and to make recommendations to the
United States Corgress as to which laws of the United States
not applicable to the Northern Mariana Islands should be made
applicable and to what extent and in what manner, and which
applicable laws should be made inapplicable and to what
extent and in what manner."

The Cammission is required to make its final report and
recammendations to Congress within one year after termination
of the Trusteeship Agreement pursuant to which the United
States now administers the Northern Mariana Islands. Before
that time, the Camission is authorized to "make such interim
reports and recamendations to the Congress as it considers
appropriate to facilitate the transition of the Northern
Mariana Islands to its new political status.”

The enclosed second interim report of the Commission is
canprehensive and for all practical purposes may be the final
report of the Cammission. The date the Trusteeship Agreement
will be terminated is not now known, however, and
developments between now and that date may make desirable
submission of further recammendations to Congress by the
Camission. Accordingly, even though the Cammission's staff
will be disbanded after submission of this report, the report
is labelled as interim rather than final.

Legislation to implement the Commission's
recanmendations is incorporated within the report. The
Camission urges the Congress to enact this legislation at
its earliest opportunity.

Sincerely,

/f', Benignp R. Fitial
L/ "

(202) 343-5617
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Preface

The Northern Mariana Islands is the first significant
acquisition of territory by the United States since the Virgin
Islands were purchased just before the United States entered World
War I, more than sixty-eight years ago. More important, the Northern
Mariana Islands is the first territory to became a part of the
American political family, not by pwchase or conquest, but by
negotiation between its own representatives and rerresentatives of
the United States followed by the subsequent popular wvote of its
inhabitants. The results of those negotiations are embodied in the
Covenant to Establish a Commorwealth of the Northern Mariana Islands
in Political Union with the United States of America. The Covenant
was aproved by 78.8 percent of the people of the Northern Mariana
Islands voting in a. 1975 plebiscite and, in 1976, was approved by the
Congress of the United States in Public Law 94-241.

The Spanish, Germans, and Japanese successively ruled the
Northern Mariana Islands until the United States, in bloody World War
II battles at Saipan and Tinian, wrested the islands fram the
Japanese. Since 1947 the Northern Mariana Islands has been
administered by the United States as part of the Trust Territory of
the Pacific 1Islands, a United Nations trusteeship. During the
trusteeship period, the United States has had the power to apply
federal laws in the Northern Mariana Islands, but has done so only to
a limited extent. The negotiators of the Covenant, however, intended
that the Northern Mariana 1Islands be brought into a closer
relationship with the United States than existed wunder the
trusteeship amd, accordingly, that more federal laws apply in the
Northern Mariana Islands.

The negotiators were unable to examine each federal law to
determine the wisdam of applying it to the Northern Mariana Islands.
Instead, they addressed in the Covenant only the applicability of the
federal laws most central to definition of the new political
relationship. Even with those laws, only general rinciples were
established; the detailed provisions were left for later examination.
For other federal laws, a rule of thuwb was established: laws
applicable to nearby Guam should also apply in the Northern Mariana
Islands, at least for the time being.

To examine in greater detail the wisdan of applying or not
applying specific provisions of federal law to the Northern Mariana
Islands, the negotiators pxrovided in the Cowenant for the
establishment of this Commission. Earlier commissions had reported
to Congress on appropxriate legal regimes for the newly-acquired
Territory of Hawaii (1898) and for American Samoa (1931). Other
comissions reported to Congress in the 1950s on the applicability of
federal law to Guam and the Virgin Islands. This report thus
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continues a tradition of examining closely the application of federal
laws to those parts of the American political family that for reasons
of size, distance, or cultural tradition are not full participants in
our political processes.

In identifying specific problems of applying federal law to the
Northern Mariana Islands and in formulating alternative solutions to
those problems, the Camnmission received advice and assistance fram a
large mumber of individuals and organizations, both governmental and
private. The Camission would like to note in particular some of the
most helpful,

Several corgressional committee staff members followed the work
of the Cammission throughout its life and made many contributions to
its work, Deserving of particular mention are James P, Beirne, of
the staff of the Senate Cammittee on Energy and Natural Resources,
ard Patricia A. Krause, Jeffrey Farrow, and Thamas S. Durmire, of the
staff of the House Cammittee on Interior and Insular Affairs.

Officials in many different federal agencies also willingly
provided expert advice to the Commission's staff. Especially useful
were the camments and suggestions of Ruth Van Cleve, former Director
of the Office of Territories in the Department of the Interior and
now with the Office of the Solicitor in that agency, and of Herman
Marcuse, of the Office of Legal Counsel in the Department of Justice.

Substantial assistance to the Cammission in its work was also
provided by members of the executive branch of the government of the
Northern Mariana Islands under the successive administrations of
Governor Carlos Camacho and Governor Pedro P, Tenorio; by the
leaders, members, and staff of the legislature of the Northern
Mariana Islands; and by members of the bar and the business cawnunity
in the Northern Mariana Islands.

The staff of the Office of the Representative to the United
States for the Commorwealth of the Northern Mariana Islands, under
the direction of, first, Caownission member Edward DLG. Pangelinan
and, then, Froilan C. Tenorio, was of great help in bringing to the
Camission's attention particular problems in applying federal laws
to the Northern Mariana 1Islands and in discussing alternative
solutions to those problems.

The Commission also wishes to acknowledge the administrative
support provided by the Office of Territorial and International
Affairs in the United States Department of Interior, under the
successive leadership of Wallace Green, Pedro Sanjuan, and Richard
Montoya. In particular, the Cammission would like to acknowledge the
administrative assistance provided by Odessa Mitchell,
Angela Clements, and Del Sines of that office.
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Over the years, the interests of the territories fram time to
time have been advanced and protected in Congress by various Senators
and Representatives, none of whom stood to gain with his or her own
constituency fram efforts expended on behalf of the territories.
None was more able and effective in this task than the late
Corgressman Phillip Burton, of San Francisco, California.
Congressman Burton, as chairman of the House Subcammittee on
Territorial and Insular Affairs, was a praminent behind-the~scenes
negotiator of the Cowvenant that brought the Northern Mariana Islands
into the American political family and was instrumental in securing
congressional approval of the Covenant. Fram the beginnings of this
Canmission's work until his untimely passing, Congressman Burton was
a member of the Camission and an active and highly esteemed
participant in its work. The Caommission dedicates this report to his
memory,

Benigno R. Fitial
Chairman
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WELCOMING AMERICA'S NEWEST OOMMONWEALTH:
THE SECOND INTERIM REFORT
OF
THE NORTHERN MARIANA ISLANDS CCMMISSION ON FEDERAL LAWS
TO
THE CONGRESS OF THE UNITED STATES

EXECUTIVE SUMMARY

The Northern Mariana Islands.

The Northern Mariana Islands is a chain of fourteen islands
located in the western Pacific Ocean near Guam. Since 1947 the
islands, as part of the Trust Territory of the Pacific Islands, have
been administered by the United States under a trusteeship agreement
with the United Nations.

In the early 1970s representatives of the United States and of
the Northern Mariana Islands negotiated a new political status for
the Northern Mariana Islands. The new arrangement was described in
the Covenant to Establish a Camonwealth of the Northern Mariana
Islands in Political Union with the United States of America. The
Covenant was approved by 78.8 percent of the people of the Northern
Mariana Islands woting in a 1975 plebiscite. In 1976 the Covenant
was approved by the United States in Public Law 94-241, 90 Stat. 263.

‘The Cammission.

Section 504 of the Cowenant authorizes the President of the
United States to appoint a commission "to survey the laws of the
United States and to make recammendations to the United States
Corgress as to which laws of the United States not applicable to the
Northern Mariana Islands should be made applicable and to what extent
ard in what manner, and which applicable laws should be made
inapplicable and to what extent ard in what manner.”

Caonmission members were appointed in early 1980, The original
members were James A. Joseph, former Under Secretary of the United
States Department of the Interior, now President and Chief Executive
Officer of the Council on PFoundations, Washington, D.C., who first
chaired the Commission; Pedro A. Tenorio, Lieutenant Governor of the
Northern Mariana Islands, Saipan, Northern Mariana Islands, who is
Vice Chair of the Cammission; Jesus C. Borja, Esq., private attorney,
Saipan, Northern Mariana Islands; Agnes Manglona McPhetres, President
of the Northern Marianas College, Saipan, Northern Mariana Islards;
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Edward DIG. Pangelinan, Esqg., former Representative to the United
States for the Cowmonwealth of the Northern Mariana Islands, now
legislative assistant to the Delegate from Guam to the United States
House of Representatives, Saipan, WNorthern Mariana Islands, and
Olney, Maryland; and Myron B, Thompson, Trustee, Kamehameha Schools,
Honolulu, Hawaii. Until his death on April 10, 1983, the Honorable
Phillip Burton, Member of the United States House of Representatives
fram San Francisco, California, was a member of the Commission. 1In
March 1984 the Honorable Robert J. Lagamarsino, Member of the United
States House of Rerxresentatives fram Ventwa, California, was
appointed to the Commission to fill the wvacancy created by
Congressman Burton's death. In February 1985, Benigno R. Fitial,
Member and fommer Speaker of the House of Representatives of the
Northern Mariana Islands Legislature, was appointed to the Commission
to replace James A. Joseph and was designated Chairman of the
Cammission. At the same time, Joel J. Bergsma, Chief Legal Counsel
to the House of Representatives of the Northern Mariana Islarnds
legislatwwe was appointed to the Commission to replace Agnes M.
McPhetres, and Dewey L. Falcone, private attorney, Los Angeles,
California, was appointed to the Cammission to replace Myron B,
Thompson.

The Development of Commission Recommendations.

In preparing this interim report, the Commission has been
mindful of its duty to "take into consideration the potential effect
of each law on local conditions within the Northern Mariana Islands,
the policies embodied in the law and the provisions and purposes of
[the] Covenant." To fulfill that duty, drafts of each of the
recanmerdations contained in this report have been widely circulated
among officials of the Government of the Northern Mariana Islands,
other public officials and concerned private individuals, firms, and
organizations in the Northexrn Mariana Islands, agencies of the
Federal Govermment concerned with the subject-matter of the
recammendation, and other interested persons. Numerous comments,
criticisns, amd suggestions from these sources have been of great
value in preparing this report.

The Camission's Recamendations.

General recamendations.

The mardate of this Commission is to recammend to Corgress which
laws of the United States not applicable to the WNorthern Mariana
Islands should be made applicable to the Northern Mariana Islands and
to what extent and in what manner and which applicable laws should be
inapplicable and to what extent and in what manner. In conformity
with this mandate, most of the recommendations in this report are
concerned with specific federal laws., During the course of its
deliberations, however, the Cammission has decided to make three
general recowmendations to guide Corgress in applying particular
federal legislation to the Northern Mariana Islands.
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Two of the Commission's general recamendations go to the very
heart of the relationship between the Northern Mariana Islands and
the United States. First, the Commission recammends that Congress
continue to regard the Northern Mariana Islands as the beneficiary of
a trust relationship with the United States, even after temmination
of the trusteeship. Second, the Commission recamends that Congress
not enact any legislation to amend or repeal provisions of the
Covenant, except in accordance with the mutual consent and
consultation provisions of sections 105 and 902 of the Covenant.

The Cammission's third general recammendation is procedural.
The Cammission recammends that Congress, in enacting any statute,
routinely consider inclusion of a provision enumerating the
jurisdictions to which the statute applies.

A nonvoting delegate to the United States Congress.

Legislation should be enacted to provide the Northern Mariana
Islands representation in the United States Congress by conferring
the status of nonvoting Delegate to the United States House of
Representatives on the Resident Representative to the United States
for the Northern Mariana Islands.

Land grant colleges.

Legislation should be enacted to pemmit land-grant funding of a
post-secondary educational institution in the Northern Mariana
Islands.

Immigration and nationality.

In the drafting of the Covenant, great care was exercised in
determining which federal immigration and naturalization laws should
apply in the Northern Mariana Islands. Those laws, with specified
exceptions, are inapplicable to the Northern Mariana Islands. No
change should be made in the general framework established by the
Covenant.

ILegislation should be enacted, however, to address two
relatively minor problems. First, legislation should be enacted to
allow citizens of the Northern Mariana Islands to petition for
permanent resident status in the United States for their immediate
relatives.

Second, citizens of the Northern Mariana Islands who elect to
becare nationals rather than citizens of the United States on
termination of the trusteeship cannot subsequently be naturalized as
citizens of the United States without establishing a residence in
another part of the United States. Iegislation should be enacted to
allow residence in the Northern Mariana Islands to satisfy residency
reqguirements for naturalization of these nationals.:
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Noaminations to the United States Military Academy, the United States
Naval Academy, and the United States Air Force Academy.

Legislation should be enacted +to allow the Resident
Representative to the United States for the Northern Mariana Islards
to naminate one individual each fram the Northern Mariana Islands to
attend the United States Military Academy, the United States Naval
Academy, and the United States Air Force Academy at any one time,

Banking and related housing laws.

In general, most federal banking laws and related federal
housing laws are now applicable in the Northern Mariana Islands. The
applicable laws should continue to be applicable, with three minor
modifications. In addition, five federal banking laws not now
applicable in the Northern Mariana Islands should be made applicable
there. The agency administeriny a sixth law should be given
discretion to make that law applicable to the Northern Mariana
[slands.

The Camission recanmerds nine specific legislative changes:

1. Legislation should be enacted to allow a natiocnal
bank in the Northern Mariana Islands to convert into or
consolidate or merge with a bank organized under the laws
of the Northern Mariana 1Islands and to allow a bank
organized under the laws of the Northern Mariana Islands to
merge into a national bank.

2. The Secretary of Housing and Urban Development
may increase the maximum amounts for federally-insured
mortgages in Alaska, Guam, and Hawaii to allow for high
construction costs in those areas. Iegislation should be
enacted to allow the Secretary similar discretionary
authority to increase maximum amounts for federally-insured
mor tgages in the Northern Mariana Islands, where
construction costs also can be substantially higher than
prevailing costs in the forty-eight contiguous States.,

3. When public funds are invested in insured savings
and loan associations, federal law permits establishment of
separate, "public unit" accounts so0 that the maximum
insurable amount is not exceeded. Legislation should be
enacted to allow the govermment of the Northern Mariana
Islands to take advantage of this provision.

4, legislation should be enacted to allow the
Northern Mariana Islands, 1like the States of the United
States, to became the owner of abandoned or unclaimed money
orders, traveler's checks, ard similar instruments
purchased in the Northern Mariana Islands.
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5. Iegislation should be enacted to allow the
National Consumer Cooperative Bank to make its loans and

services available to eligible cooperatives in the Northern
Mariana Islands.

6. Legislation should be enacted to make clear that
banks organized under the laws of the Northern Mariana
Islands are eligible to establish Federal branches or
agencies.

7. Iegislation should be enacted to extend the
protections of the Depository Management Interlocks Act to
the Northern Mariana Islards.

8. Legislation should be enacted to make the Right
to Financial Privacy Act of 1978 applicable to the Northern
Mariana Islands.

9, legislation should be enacted to allow the
Federal Farm Credit Board to extend the services of the
Farm Credit System to the Northern Mariana Islands if the
Board detemmines extension to be feasible.

Surveillance of ocean areas.

Comgress should emphasize to the executive branch of the United
States Government the importance of patrclling ocean areas within two
hundred miles of the coastlines of the Northern Mariana Islands and
monitoring foreign economic activity within that area. Congress
should also ensure that sufficient funds are appropriated to the
executive branch so that the United States Coast Guard can patrol
these waters frequently. ILegislation should be enacted authorizing
the Coast Guard to utilize, on a reimbursable basis or otherwise, the
personnel and resources of other federal agencies and of the

goverrmment of the Northern Mariana 1Islands in patrolling these
waters.

Investment campanies.

The Investment Company Act of 1940, which requires registration
of mutual funds and other investment companies and otherwise
regulates their activities, is now applicable to the Northern Mariana
Islands. Legislation should be -enacted to exempt investment
canpanies organized and doing business only in the Northern Mariana
Islands fram the provisions of this Act. A similar exemption already
exists for investment campanies organized and doing business only on
Guam or only in any other single territory of the United States.
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Autamobile Dealers Day in Court Act.

Federal law motects autamobile dealers in the United States
against certain unfair practices by autamobile manufacturers in the
performance or termination of franchise agreements. Legislation
should be enacted to extend the same protections to autamobile
dealers in the Northern Mariana Islands.

Fishery trade officers; Department of Cammerce.

The United States Department of Commerce, among other functions,
is given the duty "to foster, prawote, and develcp the foreign ard
davestic commerce [and] the mining, manufacturing, and fishery
industries of the United States."” 1In addition, the Secretary of
Cammerce appoints fishery trade officers to serve abroad to "pramwte
United States fishing interests." Legislation should be enacted to
confimn and enswe that the Northern Mariana Islands is considered
part of the United States for purposes of these provisions.

Restrictions on garnishment; Fair Credit Reporting Act; Electronic
Funds Transfer Act.

Legislation should be enacted to clarify and confimm the
applicability to the Northern Mariana Islands of three titles of the
Consumer Credit Protection Act. Those titles contain certain
restrictions on the garnishment of wages; the Fair Credit Reporting
Act, which regulates the conduct of credit reporting agencies; and
the Electronic Fund Transfer Act, which establishes the rights and
duties of persons and institutions using electronic fund transfer
systems, such as autamated bank teller machines and cash dispensing
machines. (The other three titles of the Consumer Credit Protection
Act are now applicable to the Northern Mariana Islands.)

Petroleum Marketing Practices Act,

Legislation should be enacted to make applicable to the Northern
Mariana Islands a federal statute otecting gasoline and diesel fuel
distributors and service stations fram arbitrary or discriminatory
texrmination or nonrenewal of their franchises by their suppliers.
The legislation should also make applicable to the Northern Mariana
Islands provisions in the same statute requiring sellers of gasoline
to disclose the octane rating of that gasoline.

The Fishery Conservation and Management Act.

Legislation should be enacted (1) to define "State," for
pwposes of the Fishery Consetvation and Management Act, to exclude
the Northern Mariana Islands, thereby making that Act clearly
inapplicable to the Northern Mariana Islands; and (2) to exclude the
Northern Mariana Islands as a constituent State of the Western
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Pacific Regional Fishery Management Council, but to allow the
Governor of the Northern Mariana Islands to designate a nonvoting
observer to the Council.

Tuna fisheries.

Legislation should be enacted (1) to require the Secretary of
State, upon the request of and in cooperation with the governor of
the Northern Mariana Islands, to negotiate and conclude international
fisheries agreements for the conservation and management of tuna in
waters adjacent to the Northern Mariana Islards; and (2) to require
that the benefits accruing fram any such agreements be paid to the
goverrmment of the Northern Mariana Islands.

Federal crimes.

Most federal laws making specified conduct criminal should
continue to apply to the Northern Mariana Islands. No legislation is
necessary to achieve that result. ILegislation should be enacted,
however, to make inapplicable to the Northern Mariana Islands (1)
certain offenses against the customs laws of the United States, since
the Northern Mariana Islands is not part of the customs territory of
the United States; and (2) the prohibition of importation of "flying
foxes" or fruit bats of the genus Ptercpus. lLegislation should also
be enacted to modify the applicability of federal lottery
prohibitions in the Northern Mariana Islands, where lotteries are
canmonly used to raise funds for charitable purposes. An obsolete
federal law prohibiting the export of amms, liquor, and narcotics to
certain "uncivilized" Pacific islands should be repealed. Finally, a
nuwber of technical amendments to the federal criminal 1laws are
recamended to confirm that the govermment and residents of the
Northern Mariana Islands have the same rights and duties as do other
jurisdictions and persons subject to those laws.

The Higher Education Act.

Legislation should be enacted to establish a block grant for
higher education programs in the Northern Mariana Islands. This
block grant will replace the Northern Mariana Islands' share of funds
appropriated each year by Congress under various financial assistance
programs funded under the Higher Education Act.

Creation of special United States passport for citizens of the
Northern Mariana Islands.

Legislation should be enacted to grant the Secretary of State
authority to issue special United States passports to citizens of the
Northern Mariana Islands confiming their privilege to enter and to
reside and be employed in the United States without restriction.
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Money and finance.

The Secretary of the Treasury ocurrently has authority to
designate financial institutions in territories and possessions of
the United States as depositaries to receive deposits of federal
funds. Legislation should be enacted to give the Secretary similar
authority to designate financial institutions in the Northern Mariana
Islands as federal depositaries.

legislation should also be enacted to allow the issuance of
substitute checks to replace checks drawn on federal funds on deposit
in the Northern Mariana Islands when the original check is lost,
stolen, or destroyed. Existing law allows issuance of substitute
checks to replace checks drawn on federal funds on deposit in Guam or
in other territories and possessions. The proposed treatment would
establish identical procedures for the WNorthern Mariana Islands,
Guam, and the other territories and possessions.

Federal employees may allot portions of their pay to accounts in
banks and savings and loans in the United States, the territories or
possessions, or the Northern Mariana Islands. They may also make
allotments to accounts in credit unions chartered under federal or
State law. They may not, however, make an allotment to an account in
a credit union chartered under the laws of the Northern Mariana
Islands. legislation should be enacted to correct this discrepancy
and allow credit unions chartered under the laws of the Northern
Mariana Islands to be treated as are credit unions chartered under
the laws of other American jurisdictions.

The Northern Mariana Islands is eligible to receive various
block grants pursuant to the Omnibus Budget Reconciliation Act of
1981, Current law applicable to each jurisdiction eligible for these
grants other than the Northern Mariana Islands requires the
jurisdiction to take certain steps to encourage local public
participation in formulation of proposals for use of the grants and
to ensure that the funds are spent as intended. legislation should
be enacted to make these requirements applicable to the Northern
Mariana Islands as well,

The Rivers and Harbors Act.

Legislation should be enacted to confirm the applicability of
the Rivers and Harbors Act of 1899 to the Northern Mariana Islands.

Judicial venue under the Clean Water Act, the Ocean Dumping Act, and
the Ocean Thermal Energy Conversion Act.

Legislation should be enacted to make the District Court for the
Northern Mariana Islands the proper forum for lawsuits arising in the
Northern Mariana Islands (or in which the defendants are in the
Northern Mariana Islands) under the Clean Water Act, the Ocean
Dumping Act, and the Ocean Thermal Energy Conversion Act.,
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Postal prohibitions on lottery materials.

Provisions in the federal postal laws making certain lottery
materials unmailable should be modified to exempt mail to an address
within the Northern Mariana Islands for a lottery conducted in the
Northern Mariana Islands by a nomprofit organization for religious,
charitable, educational, or benevolent purposes.

Medicaid.

Legislation should be enacted to authorize the Secretary of
Health and Human Services to waive or modify particular requirements
of the Medicaid program otherwise applicable to the Northern Mariana
Islands.

Submerged lands.

Legislation should be enacted to convey to the Northern Mariana
Islands any property rights of the United States in lands permanently
or periodically covered by tidal waters within three geographical
miles of the coastlines of the Northern Mariana Islands. The
proposed legislation is similar to laws already enacted to convey
federal interests in submerged lands to the States of the Union,
Guam, the Virgin Islands, and American Samoa. The legislation would
be without prejudice to any claims the Northern Mariana Islands may
have to submerged lands seaward of those conveyed by the legislation.
The legislation should become effective on termination of the

trusteeship, when sovereignty over the Northern Mariana Islands
becares vested in the United States.

Government depository libraries.

Legislation should be enacted to allow the governor of the
Northern Mariana Islands to designate a library in the Northern
Mariana Islands as a depository for publications of the United States
Govermment.

Enforcement of federal laws in the Northern Mariana Islands.

Legislation should be enacted to confimm the authority of the
govermment of the Northern Mariana Islands to enforce federal laws in
the Northern Mariana Islands. The legislation should also authorize
federal financial and technical assistance to the goverrment of the
Northern Mariana Islands in enforcing federal laws in the Northern
Mariana Islards.



WELCOMING AMERICA'S NEWEST COMMONWEALTH:
THE SECOND INTERIM REPORT
oF
THE NORTHERN MARIANA ISLANDS CCMMISSION ON FEDERAL LAWS
TO
THE OONGRESS OF THE UNITED STATES
INTRODUCTION

On March 24, 1976, Public Law 94-241 (90 Stat. 263) became
effective, approwing the Covenant to Establish a Commorwealth of the
Northern Mariana Islands in Political Union with the United States of
America (the Covenant). Section 504 of the Covenant provided for
establishment of this Commission, the Northern Mariana Islands
Camission on Federal Laws:

The President will appoint a Cammission on Federal
Laws to survey the laws of the United States and to make
recanmendations to the United States Congress as to which
laws of the United States not applicable to the Northern
Mariana Islands should be made applicable and to what
extent and in what manner, and which applicable laws should
be made inapplicable and to what extent and in what manner.
The Canmission will consist of seven persons (at least four
of whamn will be citizens of the Trust Territory of the
Pacific Islands who are and have been for at least five
years domiciled contimiously in the Northern Mariana
Islands at the time of their appointments) who will be
representative of the federal, local, private and public
interests in the applicability of laws of the United States
to the Northern Mariana Islands. The Cammission will make
its final report and recommendations to the Congress within
one year after the termmination of the Trusteeship
Agreement, and before that time will make such interim
reports and recommendations to the Congress as it considers
appropriate to facilitate the transition of the Northern
Mariana Islands to its new political status. In
formulating its recammendations the Cammission will take
into consideration the potential effect of each law on
local conditions within the WNorthern Mariana Islands, the
policies embodied in the law and the provisions and
purposes of this Cowvenant. The United States will bear the
cost of the work of the Cammission.

Canmission members were appointed in early 1980, The original
members were James A. Joseph, fommer Under Secretary of the United
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States Department of the Interior, now President and Chief Executive
Officer of the Council on Foundations, Washington, D.C., who first
chaired the Comission; Pedro A. Tenorio, Lieutenant Governor of the
Northern Mariana Islands, Saipan, Northern Mariana Islands, who is
Vice Chair of the Cammission; Jesus C. Borja, Esq., private attorney,
Saipan, Northern Mariana Islands; Agnes Manglona McPhetres, President
of the Northern Marianas College, Saipan, Northern Mariana Islands;
Bdward DLG. Pangelinan, Esq., former Repxresentative to the United
States for the Commormwealth of the Northern Mariana Islands, now
legislative assistant to the Delegate from Guam to the United States
House of Representatives, Saipan, Northern Mariana Islands, ard
Olney, Maryland; and Myron B. Thampson, Trustee, Kamehameha Schools,
Honolulu, Hawaii. Until his death on April 10, 1983, the Honorable
Phillip Burton, Member of the United States House of Representatives
fram San Francisco, California, was a member of the Cammission. In
March 1984 the Honorable Robert J. Lagomarsino, Member of the United
States HBHouse of Representatives fran Ventura, California, was
appointed to fill the vacancy cteated by Congressman Burton's death.
In February 1985, Benigno R. Fitial, Member and former Speaker of the
House of Representatives of the Northern Mariana Islands Legislature,
was appointed to the Cammission to replace James A. Joseph, and was
designated Chairmman of the Commission. At the same time, Joel J.
Bergsma, Chief ILegal Counsel to the House of Representatives of the
Northern Mariana Islands Legislature was appointed to the Cammission
to replace Agnes M. McPhetres, and Dewey L. Falcone, private
attorney, los Angeles, California, was appointed to the Cammission to
replace Myron B. Thompson,

The Cammission held its first meeting on May 7, 1980, It
subsequently hired a small staff and proceeded with its survey of the
laws of the United States.

THE NORTHERN MARIANA ISLANDS
The islands

The fourteen islands of the Northern Marianas lie along the
Ardesite Line. To the east of that line is the western Pacific
Ocean; to the west, the Philippine Sea. Immediately to the east of
the islands is the Marianas Trench, within which is the world's
greatest ocean depth, 36,198 feet below sea level. The Northern
Mariana Islands are situated between 14° and 21° north latitude and
between 140° and 150° east longitude. That places the chain at about
the same distance west of the United States mainland as Tokyo or
Melbowrne and about the same distance north of the equator as Mexico
City or Manila., (A fifteenth island, Guam, is the southermmost of
the archipelago, but it has-been a separate political entity since
caning under the American flag during the Spanish American War in
1898,)
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“"Saipan . ., . and Tinian in the Marianas are 1800 miles fram
Shanghai, 1260 miles from Tokyo, and 1480 miles from Manila, but are
3300 miles fram Honolulu and 5400 miles from San Francisco." Senate
Report 94-433, The Covenant to Establish a Camonwealth of the
Northern Mariana Islands 24 (1975). The Mariana Islands are nine
time zones west of Washington, D.C.; six 2zones west of San Francisco;
arnd four zones west of Honolulu. The International Dateline is
between Honolulu and the Marianas. As a conseguence of this
geography, at no time do normal business hours on the east coast of
the United States coincide with those in the Northern Mariana
Islards.

The total land area of the Northern Mariana Islands is 184
square miles. Saipan, the largest island with 46.6 square miles, is
roughly 12 miles long by 5 miles wide. Table 1 gives the population
and area of each of the islands of the Northern Mariana Islands,
while table 2 offers a camparison between land areas in the Northern
Mariana Islands and same other, better-known jurisdictions.



TABLE 1

ISIANDS OF THE NORTHERN MARIANAS
(listed fram north to south)

Population Area_in square miles

Uracas (Farallon de Pajaros) — .79
Maug —* .81
Asuncion —_ 2,82
Agrihan 32 18.29
Pagan 54** 18,65
Alamagan 18 4.35
Guguan — 1.61
Sarigan —* 1.93
Anatahan - 12.48
Farallon de Medinilla ~—tkk .35
Saipan 14,549 47,46
Tinian 866 . 39.29
Agiguan - 2.77
Rota 1,261 32,90

Total 16,780 184,51

Source: Population figures are from U.S. Bureau of the Census,
1980 Census of Population (PC80-1-A57A, 1982). Areas are from
E. Bryan, Guide to Place Names in the Trust Territory of the
Pacific Islands (1971).

*Section 2 of Article XIV of the Constitution of the Northern
Mariana Islands requires that "{tlhe islands of Sariguan [Sarigan]
and Maug and other islands specified by law shall be maintained as
uninhabited places and used only for the preservation of bird, fish,
wildlife and plant species except that the legislature may substitute
in place of Sariguan another island as well suited for that purpose.”

**In May 1981 Mt. Pagan erupted, forcing evacuation of the 54
persons then residing on the island of Pagan. Pagan. People. Reach
Safety, Pacific Daily News (Guam), May 18, 1981, at 1. Continued
volcanic activity has prevented their return.

***Parallon de Medinilla, leased to the United States Govermment
pursuant to sections 802 and 803 of the Covenant, is used by the
Armed Forces as a bambing practice ramge.



TABLE 2

LAND AREAS: THE NORTHERN MARIANA ISLANDS AND SELECTED
OTHER JURISDICTIONS

Area in square miles

Northern Mariana Islands 184
Saipan, Northern Mariana Islands 47
Rhode Island (smallest State of the United States) 1,214
Oahu, Hawaii 593
Hong Kong (including Kowloon and New Territories) 398
Singapore 226
Malta 122
Staten Island, New York 58
Manhattan Island, New York 23
Bermuda 20

Sources: 1981 World Almanac & Book of Facts 443, 449, 558, 575,
591 (1980); E. Bryan, Guide to Place Names in the Trust
Territory of the Pacific Islands (1971).

* * * * * * *

Fran Uracas in the north to Rota in the south is approximately
338 miles, or roughly the distance fram Albany, New York, to
Baltimore., Guam is 32 miles south of Rota.

Many of the islands of the Pacific are low-lying coral atolls,
rising only a few feet above sea level. The islands of the Northern
Marianas, however, are high islands, of wvolcanic origin. Volcanoes
in the northerrmost islands of the chain are young and fairly active,
In May 1981 & major eruption of Mt. Pagan forced the evacuation of
Pagan Island's entire population of 54 persons.

The Northern Mariana Islands are tropical, but not uncamnfortably
so. The islands 1lie in a northeasterly trade wind belt and
experience winds fram the northeast almost constantly. Due to the
great distances the trade winds travel over the ocean uninterrupted
by major land masses, they are remarkably steady, averaging at least
10 knots day in and day ocut through most of the year. See generally
G. Rumney, Climatology and the World's Climates 637 (1968); U.S.
Weather Bureau, Atlas of Climatic Charts of the Oceans, charts 27-30
(1938).

According to the Guinness Bock of World Records, Saipan--the
most populated of the Northern Mariana Islands—-has the most
"equable" climate of any place in the world:
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During the nine years 1927-35, inclusive, the lowest
temperature recorded [on Saipan] was 67.3°F Jan. 30, 1934,
and the highest was 88,5°F Sept. 9, 1931, giving an extreme
of 21,2°F.

N. Mcwhirter (ed.), Guinness 1983 Book of World Records 124 (1982).

Average rainfall in the Northern Mariana Islands is 82.2 inches
per year. 4 Worldmark Encyclopedia of the Nations 394 (5th ed.
1976). while wet and dry seasons are not clearly differentiated, the
heaviest rainfall - usually occurs fram July through October.
E. Gallahue, The Economy of the Mariana Islands 2 (ms. 1946). The
islands lie in "typhoon alley," the northwesterly track of tropical
stomms originating in the area north of Ponape and east of the
Marshall Islands. Typhoon alerts are frequent from July through
November each year and, several times each decade, one or more
islands in the chain are devastated by savage typhoons.

The people

The islands of the Pacific are often classified, according to
the ethnic derivation of their inhabitants, as Polynesian,
Melanesian, or Micronesian. See generally D. Oliver, The Pacific
Islands 21 (rev. ed. 1961). The Northern Mariana Islands are a part
of Micronesia, the grouping that also includes the Caroline and
Marshall Islands.*

The principal ethnic groups in the Northern Mariana Islands are
the Chamorros and the Carolinians. (Both groups are considered
Micronesian.) The Chamorro population is the larger of the two,
although definitive statistics on the relative sizes of the groups do
not appear to be available.

The 1980 census recorded 16,780 persons living in the Northern
Mariana Islands. As shown in table 1, the large majority of the
population, 14,549 persons, lives on Saipan. The next most populated
islands are Rota, with 1,261 persons, and Tinian, with 866. The
other islands are sparsely inhabited or uninhabited.

The population of the Northern Mariana Islands, like that in
many less-developed areas, is noticeably younger than that of the

*"Micronesia" is often wused synonymously with the Trust
Territory of the Pacific Islands, and the two labels are largely
overlapping. Micronesia, however, is generally considered to include
Guam, Nauru, and the islands of Kiribati (formerly, the Gilberts),
none of which are part of the Trust Territory. The Trust Territory,
on the other hand, includes the Polynesian atolls of Nukworo and
Kapingamararngi.
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United States, while the average household in the Northern Mariana
Islands has almost twice as many members as the typical hame in the
United States.

Table 3 offers same demographic camparisons between the Northern
Mariana Islands and the United States.

TABLE 3

THE UNITED STATES AND THE NORTHERN MARIANA ISLANDS:
DEMOGRAPHIC COMPARISONS

United States Northern Mariana Islands

Population 231,106,727 16,780
Area in square miles 3,539,289 184
Population per square mile 64.0 91.2
Population per household 2.76 5.36
Median age of population 30.0 19,7
Percent of population under

18 years of age 27.5 58.9

Source: U.S. Bureau of the Census, Statistical Abstract of the
United States: 1982-83, at 6, 43, 200, 846~47 (103d ed, 1982).
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Histogz

Nobody knows for sure where the first Chamorros came
from. It is safe to assume that the original Chamorros
belonged to the 1large group of Pacific peoples known
generally as Malayo~-Polynesian, but there is no certain
evidence to tell us where the first inhabitants of the
Mariana Islands came from. . . .

After the near extemination of the pre-Spanish
Chamorros through epidemic diseases and mass murders,
outbreeding was most cammon, especially with Spanish and
Filipino groups. These admixtures were then further
modified by later contacts with other Europeans, Americans,
and Japanese.

D. Topping, Chamorro Reference Grammar 2 (1973).*

The first Carolinians came to the Northern Mariana Islands early
in the 19th century fram atolls in the Caroline Islands to the south,
at a time when the Spanish administration had removed almost all of
the Chamorro inhabitants fram the Northern Mariana Islands to Guam.

[Tlhe Marianas are exceptional in Oceania in that they were
colonized and their inhabitants thoroughly acculturated at
a much earlier date than the other islands of Micronesia,
Polynesia, and Melanesia.

A. Spoehr, Conquest Culture and Colonial Culture in the Marianas
during the Spanish Period in N. Gunson (ed.), The Changing Pacific
274, 252 (1978). The lengthy Spanish administration among other
things imprinted the islands with the still-dominant Raman Catholic
faith.

Early efforts at agricultural exploitation of the islands, begun
during the relatively short German rule of the Northern Mariana
Islards, gave way to massive importation of labor and capital during
the Japanese ILeague of Nations mandate. "When Japan assumed control
in 1914, there were reported to be about 100 resident Japanese in the
Gemman Marianas . . . " F. Keesing, The South Seas in the Modern
World 354 (rev. ed. 1945). By 1937, the 4,180 Chamorro and
Carolinian inhabitants of the Northern Mariana Islands were
outnumbered in their own islands by 42,688 Japanese. T. Yanaihara,
Pacific Islands under Japanese Mandate 30 (1940).

World Wwar II left no families in the Northern Mariana Islands
untouched. American landings on the beaches of Saipan marked the

*See also Underwood, The Native Origins of the Neo~Chamorros of
the Mariana 1Islands, 12 Micronesica (Journal of the University of
Guam) 203 (1976).
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beginning of one of the bloodiest island battles of the Pacific
campaign. Three thousand fouw hundred twenty-six Americans and
27,586 Japanese were killed on the Saipan; another 314 Americans and
6,939 Japanese perished in the fight for neighboring Tinian., 18
Encyclopedia Americana, Mariana Islands 284 (1972),

More than 300 Chamorros and Carolinians, roughly nine percent of
their total population, were killed during the hostilities.
A, Spoehr, Saipan: . The Ethnology . of . a  War-Devastated . Island 92
(1954). One contemporary observer described the immediate postwar
situation in these words:

Natives in each of the islands, who had been sucked
into the maelstram of battle or caught in preparations for
the major offensive on Japan, had the nomal tenor of
family life disrupted and disarranged. Natives at times
during cambat were fighting for their individual lives, as
well as those of their kin. Loss of natives' lives in each
island and repatriation of Orientals fran Saipan and Rota
had left more than the normal number of widows and orphans.
Native 1laborers from Saipan and Rota had been taken to
other islands, either woluntarily or forcibly, many had not
been returned. In such instances families were broken,
many wives and children were without direct means of
support, and family plans for the rehabilitation and
development of their resowrces were largely at a standstill
due to lack of normal guidance. Native hames, also
actically all their personal property, had been lost.
Many natives had their land taken over for military or
other uses. Pre-war sowrces of incare had either vanished
or changed radically on Saipan and Rota.

E. Gallahue, The Economy of the Mariana Islands 25 (ms. 1946).

Saipan, Tinian, and nearby Guam played an important role in
ending World War II in the Pacific. Fram November 1944, B-29s based
on the three islands bambed Japan unremittingly until the atamic
banbs, carried by B-29s fram Tinian, forced Japan's swrrender in
August 1945, During this period Saipan was second only to Hawaii as
a support base for American forces in the western Pacific, while the
airfield camplex on Tinian was the largest in the world.

The first govermment in the Northern Mariana Islands as the
islands were wrested form the Japanese forces was of necessity
military govermment. The United States Navy was given the
responsibility for governing the Northern Mariana Islands. On Saipan
and Tinian, where most houses had been destroyed, the Chamorro ard
Carolinian inhabitants were housed and provided their basic needs in
centralized camps. Not until July 4, 1946, a day still celebrated as
d"Liberation Day" in the Northern Mariana Islands, were the
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inhabitants permitted to reside outside the camps. In the meantime,
virtually all the Japanese survivors of the war in the Northern
Mariana Islards, as well as the colonists fron Korea and other
nations brought to the islands by Japan, had been repatriated to
their homelands. The 2American military presence likewise was
drastically reduced, as part of the worldwide postwar demobilization.

In the period immediately following the war, the Northern
Mariana Islands and the other islands of the Japanese mandate
camanded far more attention at the international level than at the
local 1level. At Yalta in 1945, President Roosevelt, Prime Minister
Churchill, and Marshall Stalin agreed that the former League of
Nations mandates should became international trusteeships under the
auspices of the United Nations. The United States was instrumental
in enswring that provision for such a trusteeship system was included
when the United Nations Charter was drafted later in 1945,

Even though the United States had been prominent in
establishing the trusteeship system, within the United States the
Navy and War Departments, with support fram many other quarters,
opposed placing under international supervision the islands so
recently taken at such a high cost fran the Japanese. These
interests preferred ocutright annexation of the islands.

In 1946 President Truman decided that the WNorthern Mariana
Islands and the other islands of the former Japanese mandate would
becane a "strategic" trusteeship under Article 83 of the United
Nations Charter. Article 83, which had been drafted with these
particular islands in mind, allows the Security Council of the United
Nations (where the United States has weto power) rather than the
Trusteeship Council (where no nation has veto power) to exercise all
functions of the United Nations with respect to strategic
trusteeships. In 1947 the Secwrity Council amd the United States
Corgress, in a joint resolution signed by President Truman, aprxroved
the Trusteeship Agreement for the Former Japanese Mandated Islands.
The Trust Territory of the Pacific Islands came into beirng on
July 18, 1947, The administrative headquarters of the Trust
Territory was established at Pearl Harbor in Hawaii (well outside the
geographic limits of the Trust Territory).

In the Northern Mariana Islands and the rest of the Trust
Territory, govermment remained a responsibility of the United States
Navy until 1951, when President Truman transferred administrative
responsibility to the Department of the Interior., 1In late 1952,
however, Saipan and Tinian were returned to Navy jurisdiction ard,
shortly thereafter, the sparsely populated islands north of Saipan
were also returned to Navy control. (Thus, only Rota continued to be
governed by the Department of  the Interior). In 1962 President
Kennedy transferred administrative responsibility for all of the
Northern Mariana Islands back to the Department of the Interior. In
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the intervening years under Navy administration, Saipan was the site
of a secret Central Intelligence Agency training facility. Access by
outsiders to the Navy-controlled Northern Mariana Islands during this
period was limited. 1In 1962, also, the administrative headquarters
for the Trust Territory was brought to the Trust Texritory for the
first time, and established on Saipan in the guarters recently
vacated by the Central Intelligence Agency.

In the same vyear President Kennedy initiated "a policy of
bringing the Trust Territory into a perxmanent relationship with the
United States."” Senate Report 94-433, at 37 (1975). In furtherance
of that policy, a swvey mission was sent to the Trust Territory to
report and make recammendations "on the political, economic, and
social problems of Micronesia." Id. The mission's report, among
many other specific recommendations, "proposed significant increases
in the Trust Territory budget and emphasized the need for a
territory-wide legislature."” 1Id. Corgressional appxropriations for
the Trust Territory subsequently were significantly increased ard, in
1965, by order of the Secretary of the Interior, the Corgress of
Micronesia was established as a legislative body for the entire Trust
Territory.

Amoryg the first items of business on the agenda of the Corgress
of Micronesia was resolution of the future political status of the
Trust Territory. (By the time the Comgress was created, eight of the
eleven United Nations trust territories created after the Secord
World War had became independent. The ninth and tenth, Nauru and New
Guinea, were well on their way to that status. Nauru became
indeperdent in 1968 and New Guinea, in union with Papua, became
independent in 1975,) Despite a history of 1local legislative
resolutions, petitions, and plebiscites expressing a desire for
separation fram the rest of Micronesia armd for close association with
the United States, the Northern Mariana Islands joined with the other
areas of Micronesia in negotiations with the United States to end the
trusteeship and establish the future political status of the Trust
Territory. By 1972, however, it was clear that the objectives of the
Northern Mariana Islands and those of the rest of the Trust Territory
in negotiating a futwe political status did not coincide. 1In April
1972 the United States acceded to a request by the Northern Mariana
Islands for status negotiations separate from those for the rest of
Micronesia.

Negotiations between the Northern Mariana Islands and the United
States moceeded forthwith and, in February 1975, the Marianas
Political Status Cammission and the Personal Representative of the
President of the United States signed the Covenant to Establish a
Commorwealth of the Northern Mariana Islands in Political Union with
the United States of America. Five days later, the Covenant was
unanimously approved by the Mariana Islands District Legislature (the
local legislative body for all of the Northern Mariana Islands). On
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June 17, 1975, after several months of campaigning, the Covenant was
approved in a plebiscite observed by repxresentatives of the United
Nations., Ninety-five percent of the eligible woters in the Northern
Mariana Islands registered to vote. Ninety-five percent of those
registered in fact voted in the plebiscite. Of those woting, 78.8
percent voted in favor of the Covenant.

On March 24, 1976, the Covenant was approved by a joint
resolution of the Congress of the United States, signed by President
Ford. Public Law 94-241, 90 Stat. 263. (The text of the Covenant is
reproduced in the Appendix to this report.)

In 1977, pwsuant to authority granted in the Covenant, the
people of the Northern Mariana Islands drafted and approved their own
constitution. That constitution, by proclamation of President
Carter, became effective on January 9, 1978, the same day the first
popularly elected governor of the Northern Mariana Islands assumed
office.

Most provisions in the Covenant became effective on its approval
by the United States Congress or on establishment of the
constitutional govermment in the Northern Mariana Islands on
January 9, 1978. The remaining provisions will becawe effective on
temination of the trusteeship. Principal among these remaining
provisions are the vesting of sowvereignty over the Northern Mariana
Islards in the United States and the conferral of United States
citizenship upon citizens of the Northern Mariana Islarnds.

When the trusteeship will end had not been determined at the
time this report went to pess. The United States has taken the
position that the trusteeship will end for all parts of the Trust
Territory at the same time. 1 Public Papers of the Presidents:
Gerald R., Ford 1975, at 898, 899 (1977). Termination thus depends
upon the satisfactory conclusion of negotiations between the United
States and the three other political entities in the Trust Territory:
the Republic of the Marshall 1Islands, the Federated States of
Micronesia, and the Republic of Palau. A "Campact of Free
Association" has been agreed upon by negotiators for the United
States and negotiators for the Republic of the Marshall Islands and
the Federated States of Micronesia, armd has been submitted to the
United States Comgress for 1its appoval. 21 Weekly Campilation of
Presidential Documents 203 (1985); 20 id. 454 (1984). Final
agreement has not yet been reached between negotiators for the United
States and their counterparts for the Republic of Palau.
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Table 4, A Northern Mariana Islands Chronology, presents same of the
more important dates in the history of the Northern Mariana Islands.

* ' * * * * ’ * *
TABLE 4
A NORTHERN MARTANA ISLANDS CHRONOLOGY
2496 B.C. +/- 200 years Archeological evidence shows the Northern

Mariana Islands were inhabited at
least as early as this.

1521 A.D. Magellan's landing on Guam marks first
European contact with Mariana Islands.

1564 Spain claims sovereignty over Mariana
Islands.

1668-1821 Mariana Islands are ruled by Spanish
governors reporting to Mexico.

1821-1898 Mariana Islands are ruled by Spanish
governors reporting to the
Philippines.

1898 Guam is captured by the United States in
Spanish-American War.

1899 Spain sells the Northern Mariana Islands
to Germany.

1899-1914 Germany administers the Northern Mariana
Islands as part of its New Guinea
protectorate.

1914 Japan, at war with Gemmany, occupies the

Northern Mariana Islands.

1919 Japan receives League of Nations mandate to
govern the Northern Mariana Islands
(and the Marshall and Caroline

Islands).

1934 Japan withdraws fram the League of
Nations.

1941, December 8-10 Japanese armed forces, based on Saipan

and Rota, attack and occupy Guam,



1944, June-July

1947, July 18

1951, June 29

1952, November 10

1953, July 17

1953, August 8
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United States armed forces attack and
occupy Saipan and Tinian, and
recapture Guam.

The United States Congress by joint
resolution approves the Trusteeship
Agreement for the Former Japanese
Mandated Islands, T.I.A.S. No. 1605,
61 Stat. 3301, making the United
States responsible to the United
Nations for administration of the
Northern Mariana Islands (and the
Marshall and Caroline Islands). 61
Stat. 397. The new Trust Territory of
the Pacific Islands is placed under
administration of the United States
Navy., Executive Order 9875, 3 C.F.R.,
Camp. 1943-48, at 658,

President Truman transfers administration
of the Trust Territory fram the Navy
to the Department of the Interior.
Executive Order 10265, 3 C.F.R., Camp.
1949-53, at 766,

President Truman returns Saipan and Tinian
to Navy administration. Executive
Order 10408, 3 C.F.R., Camp. 1949-53,
at 906.

President Eisenhower returns islands north
of Saipan to Navy administration,
leaving Rota the only island in the
Northern Marianas under Department of
the Interior administration.

Executive Order 10470, 3 C.F.R.,

First specific congressional authorization of
appropriations for the Trust Territory
of the Pacific Islands is approved.*
67 Stat. 494,

*Barlier appropriations were made without specific authorization.
See, for example, Act of July 9, 1952, c.597, 66 Stat. 445, 457-58.
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1962, May 7 Administration of the Northern Mariana
Islands (except Rota) is transferred
fraomn Navy to Department of the
Interior (already administering Rota).
Executive Order 11021, 3 C,F.R., Camp.
1959-63, at 600,

1965, February 16 Legislative authority for the Trust
Territory is transferred fram United
States—appointed High Commissioner to
newly—-established Congress of
Micronesia, subject to Department of
the Interior veto. U.S. Department
of the Interior Order 2882 )
(Sept. 28, 1964).

1967, August 5 Corgress of Micronesia creates its first
camission to explore future political
status options. Trust Territory of
the Pacific Islands, Senate Joint
Resolution 25.

1969, August 29 Congress of Micronesia creates Micronesia
Political Status Delegation to
negotiate future political status with
representatives of the United States.
Trust Territory of the Pacific
Islands, Public Law 3C-15.

1969, September 30 First meeting is held between Micronesian
political status delegation and United
States officials.

1972, April 12 United States agrees to Northern Mariana
Islands' request for political status
negotiations conducted separately fram
those for the rest of Micronesia.

1975, February 15 The Covenant to Establish a Commonwealth
of the Northern Mariana Islands in
Political Union with the United States
of America (the Cowvenant) is signed by
the Marianas Political Status
Camission for the people of the
Northern Mariana Islands and by the
President's Personal Representative
for the United States.

1975, February 20 The Covenant is approved by a unanimcus
wte of the Mariana Islands District
Legislature.,
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1975, June 17 The Covenant is aproved by 78.8% of the
people of the Northern Mariana Islands
wting in a plebiscite.

1976, March 24 The Covenant is approved by joint
resolution of the Comgress of the
United States., Public Law 94-241, 90
Stat. 263.

The following provisions of the Covenant
cane into full force and effect:

Section 105 (United States
legislative power);

Section 201-203 (Northern Mariana
Islands Constitution);

Section 503 (inapplicable federal
laws);

Section 504 (Commission on Federal
Laws);

Section 606 (social security);

Section 801 (property of the Trust
Territory in the Northern Mariana
Islards);

Section 903 (enforceability of
Covenant in courts of United
States); and

Sections 1001-1005 (aprroval,
effective dates, and
definitions).

1976, April 1 United States administration of the
Northern Mariana Islards is separated
fram that of the remainder of the
Trust Territory. U.S. Department of
the Interior Order 2989 (March 24,
1976).

1977, March 6 The Constitution of the Northern Mariana
Islands is ratified by 92% of the
people of the Northern Mariana Islands
wting.

1977, October 24 Presidential Proclamation 4534 announces
approval of the Constitution of the
Northern Mariana Islands by the
United States and sets Jaruwary 9,
1978, as date for establishment of
constitutional goverrment in the
Northern Mariana Islands.
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1978, January 9 The Constitution of the Northern Mariana
Islands cames into full force and
ef fect.

Constitutional govermment is
established; the first elected
governor and the first Caommonwealth
legislature take office.

The following provisions of the Covenant
cane into full force and effect:

Section 102 (supremacy of Covenant
and applicable federal law);

Section 103 (local
self-govermment);

Section 204 (cath of office);

Section 304 (privileges and
imunities);

Sections 401-403 (judicial
authority);

Section 501 (applicability of
provisions of the United States
Constitution);

Section 502 (applicable federal
laws);

Section 505 (continuity of prior
laws);

Section 601-605 (rewvenue and
taxation);

Section 607 (bonds and other
obligations of the Northern
Mariana Islands);

Sections 701-704 (United States
financial assistance);

Sections 802-805 (lease of land to
United States; restraints on
alienation);

Section 901 (Resident
Representative to the United
States); and

Section 902 (mutual consultation).

end of trusteeship The following provisions of the Covenant
came into full force and effect:

Section 101 (establishment of
Cammornwealth;

Section 104 (United States foreign
affairs and defense
responsibility);
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Section 301-303 (citizenship and
nationality):

Section 506 (immigration and
nationality);

Section 806 (acquisition of
Northern Mariana Islands land by
United States); and

Section 904 (international
matters).
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The economy

The Gross Island Product for the Northern Mariana Islands for 1982
was estimated at $165,000,000, Cammorwealth of the Northern Mariana
Islards, Overall Econamic Development Strategy 5 (1983) (hereafter,
Overall Econamic Development Strategy). Tourism is the principal
industry, with more than 80 percent of all visitors originating in Japan.
Id. at 23-24, That industry has experienced rapid expansion in recent

years, with 767 hotel roams now available in the Northern Mariana Islands.
Id.

The development of cammercial fisheries in the waters surrounding the
Northern Mariana Islands is widely considered as one of the most pramising
approaches to the econamic advancement of the Northern Mariana Islands.
See id. at 23, 53-54; Robert R. Nathan Associates, Inc., Assessment of
Current and Prospective Socio—econamic Conditions in the Commornwealth of
the Northern Mariana Islands 15, 18, 89 (1980) (hereafter, Nathan Report).
At present, cammercial fishery operations based in the Northern Mariana
Islards are quite limited and the value of seafood imports to the Northern
Mariana Islands exceeds the value of the local catch. Commonwealth of the
Northern Mariana Islands, Fisheries Development Plan 4-5, 7 (1981).
Nonetheless, the potential for future development is demonstrated by the
high level of current activity by Japanese, Korean, and Taiwanese fishing
vessels in the waters adjacent to the Northern Mariana Islands and by the

substantial Japanese fishery based in the Northern Mariana Islands before
the Second World War. Id. at 4, 7.

A third important sector of the econamy is agriculture. The largest
agricultural operation is the 7,000-acre Bar-K Ranch on Tinian, which
raises dairy and beef cattle and swine. Nathan Report 12, Small farms
"featuring an acre of tree crops (fruits and coconuts), vegetable gardens
anrd a few small livestock (chickens, goats, pigs)" supplement family
incane for many families in the Northern Mariana Islands. Id. In
general, agriculture is now "an econamic activity of only secondary
importance." Id. By contrast, during the Japanese administration of the
Northern Mariana Islands, sugar cane and other crops were intensively
cultivated. Wwhile now only 600 acres in the Northern Mariana Islands are
under cultivation, in 1937 36,900 acres were reportedly under cultivation.
Id. (It should be ncted, however, that agriculture during the Japanese
period was largely in the hands of Japanese, Okinawan, and Korean
immigrants, with 1little of its profits inuring to the Chamorro ard
Carolinian inhabitants of the islands.)

Employers in the Northern Mariana Islands (other than the Federal
Government and its contractors) are not subject to federal minimum wage
laws. A locally-imposed minimum wage of $2.15 per hour is in effect. 4
Code of the Northern Mariana Islands § 9221 (1984). (The federal minimum
wage, by contrast, is $3.35 per hour.)
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A frequently-cited weakness of the econamy of the Northern Mariana
Islards is the large percentage of the labor force employed in the public
sector. In 1982, 21 percent of wage and salary earners were employed by
the Government of the Northern Mariana Islands, while another six percent
were employed by the Govermment of the Trust Territory of the Pacific
Islards (which, although no longer concerned with the WNorthern Mariana
Islands, continues to be based there). Overall Econamic Development
Strategy 18. By contrast, in the United States in 1981, federal, State,
and local government employees account for less than 16 percent of the
employed labor force. U.S. Bureau of the Census, Statistical Abstract. of
the United States 1982-83, at 303, 375 (103d ed. 1982).

The large proportion of the labor force in the public sector of the
Northern Mariana Islands is primarily due to the small population and the
insularity of the islands, Some minimal number of persons are necessary
to pxovide basic govermmental services, regardless of the number of
persons served, The Northern Mariana Islands, with its small population,
enjoys few econanies of scale and, consequently, must employ a larger
proportion of its labor force to provide those services. The need for
additional employees in the public sector is also attributable to some
extent to the insular character of the area. Each island must have its
own power supply and water system. Transportation and caoamunication
difficulties favor decentralization of sowe other basic government
functions, such as public safety, and road construction and maintenance,
again with the loss of econamies of scale. Additionally, health care and
power generation, which in other cammunities may be private sector
activities, throughout the American administration of the Northern Mariana
Islands have been part of the public sector. '

Even though the public sector employs a disproportionate percentage
of the labor force, public sector employment declined by 30 percent
between 1977 and 1982, while private sector employment increased by 74
percent. Overall Economic Development Strategy 18,

Unemployment in 1984 was estimated at just under twelve percent of
the total labor force. P. Leddy, The Unemployment Situation on CNMI: July
1984 (ms. 1984),

Almost 39 percent of the labor force in the Northern Mariana Islands
are aliens, NMI Jobless Rate, Drops, Pacific Daily News (Guam), February
4, 1983, Focus supplement, at 9A. Most of these aliens are employed in
construction trades, while others work as entertainers and maids. Id.
Eighty-one percent of the alien workers in the Northern Mariana Islands
are fran the Philippines. Most of the rest are fram Japan, Korea, ard
China. INO Reports 4,907 Aliens, Marianas Variety, March 22, 1985, at 6.
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THE COMMISSION

The Camission's methodology

Examination of the entire body of federal law to determine which
laws should and which laws should not apply to the Northern Mariana
Islands is a formidable task. Federal law includes the Constitution
of the United States, treaties between the United States and foreign
contries, nearly two hundred years of statutes codified into the
forty-eight active titles of the United States Code, the volumes of
administrative regulations <collected in the Code of Federal
Regulations, and judicial and administrative interpretations of all
the foregoing. Mindful of its mandate to report to Congress, the
Canmission has concentrated its attention on federal statutory law,
that part of the body of federal law that can be changed only by
Corgress.

The Commission recognized that study of any given federal
statute could consume a substantial portion of the total resources
available to the Commission. For example, expert consultants could
be retained to perform independent investigations to determine the
effects of a statute on the Northern Mariana Islands. To make
optimal use of its resources, the Commission decided to rely on
published sources, on work done by others, and on the efforts of its
own staff in preparing this report. Any distortions caused by this
reliance, it is hoped, were corrected by the extensive circulation of
its work for critical comment, as described below.

The Commission decided early in its existence to focus on
existing problems in the application of particular federal laws to
the Northern Mariana Islands rather than to start with title 1 of the
United States Code and proceed sequentially through each title.
Accordingly, the Cammission sent letters to the principal agencies of
the Federal Governmment and to public officials and private persons in
the WNorthern Mariana Islards, notifying them of the Commission's
establishment and its task, and seeking fram them descriptions of
problems encountered in the application of particular federal laws to
the Northern Mariana Islands. Fram responses to these letters and
fran suggestions of Conmission members and staff, the Commission
developed a list of general subjects and particular federal statutes
to be given high priority. This list of priorities was revised and
updated at each meeting of the Cammission to take into account
problems of which the Commission had previously been unaware and
other developments since the previous formulation of the list.

Once a general subject matter or a particular statute was
selected for study, the Counission's staff prepared a draft
recanmendation on the selected topic. The format generally followed
in these recammendations included a summary description of the
purpose and operation of the statute (or statutes) at issue, findings
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on whether the statute is now applicable to the Northern Mariana
Islands, a discussion of the pros amd cons of applying the statute
there, and a specific recowmendation that the statute(s) apply, apply
only in a certain way, or not apply to the Northern Mariana Islands
in the future. If the draft recommended a change in a statute's
applicability, legislative language was proposed to accamplish that
chamge.

Once a draft staff recommendation had been prepared, it was
circulated for camment to the members of the Cammission; to federal
agencies concerned with its subject matter; to the Department of
Interior's Office of Territorial and International Affairs; to public
officials, private institutions, and individuals in the Northern
Mariana Islands; and to other persons knowledgeable or expressing an
interest in the subject matter of the draft. The draft was then
revised as necessary in light of comments received and presented to
the Canmmission for consideration.

All of the Cammission's recammendations for changes in federal
laws in this report were developed through the process Jjust
described. All of the Cammission's recamendations were adopted
without dissent.

Determining the applicability of federal statutes
to the Northern Mariana Islands

The applicability of a particular federal statute to* the
Northern Mariana Islands may be determined by the terms of the
statute, by provisions in the Covenant that specifically treat the
applicability of certain statutes, or by general formulae in the
Covenant for determining the applicability of federal law to the
Northern Mariana Islands. Careful attention must be given to the
date the statute was enacted (or the date of enactment of any earlier
statute amended by the statute in question), the date the Covenant
was approved by the Congress of the United States (March 24, 1976),
and the effective date of provisions in the Covenant affecting the
statute's applicability (January 9, 1978, or March 24, 1976).

*The phrases "applicable to the Northern Mariana Islands" and
"applicable in the Northern Mariana Islands" are used synonymously in
this report.
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The effective date for most provisions in the Covenant making
particular federal statutes applicable to the Northern Mariana
Islands is January 9, 1978. See Covenant § 1003(b) and Presidential
Proclamation 4534, 42 Fed. Reg. 56593 (1977), which govexrn Covenant
§§ 403(b), 502, 601,* 603-605, 703. Provisions in the Covenant
making particular federal statutes inapplicable to the Northern
Mariana Islands generally became effective when Congress approved the
Covenant on March 24, 1976. See Covenant § 1003(a), governing id.
§§ 503, 606.

Statutes mentioned specifically in the Covenant.

The applicability of certain federal laws to the Northern
Mariana 1Islands 1is specifically dictated by provisions in the
Covenant. Those laws and the correlative Covenant provisions are
listed in table 5.

Statutes enacted on or before January 9, 1978.

Section 502 of the Covenant establishes several formulae for
determining the applicability to the Northern Mariana Islands of
federal laws enacted on or before January 9, 1978, the effective date
of section 502. Section 502 provides:

(a) The following laws of the United States in
existence on the effective date of this Section and
subsequent amendments to such laws will apply to the
Northern Mariana Islands, except as othetwise provided in
this Covenant:

(1) . those laws which provide federal
services and financial assistance programs and
the federal banking laws as they apply to Guam;
Section 228 of Title II and Title XVI of the
Social Security Act as it applies to the several
States; the Public Health Service Act as it
applies to the Virmgin 1Islands; and the
Micronesian Claims Act as it applies to the
Trust Territory of the Pacific Islards;

(2) those laws not described in paragraph
(1) which are applicable to Guam and which are

*But see section 205 of Public Law 96-205, 94 Stat. 84 (1980);
section 303(a) of Public Law 96~597, 94 Stat. 3477 (1980); and
section 3(a) of Public Law 98-213, 97 Stat. 1459 (1983).
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* * * * *

TABLE 5

CITATIONS OF FEDERAL [AW IN THE COVENANT

Federal law Mentioned in Covenant section

United States Constitution

Title 28, U.S.C. (Judiciary ard
Judicial Procedure)

Laws providing federal services and
financial assistance programs

Federal banking laws

Section 228 of title II of the Social
Security Act (certain old-age benefits)
[42 U.S.C. § 428]

Title XVI of the Social Security Act
(supplemental security income for the aged,
blind, and disabled) [42 U.S.C. §§ 1381

et seq.]

Public Health Service Act [42 U,.S.C.
§§ 201 et seq.]

Micronesian Claims Act [B5 Stat. 92;
87 Stat. 460]

Laws regarding coastal shipments;
coastwise laws

Laws regarding conditions of employment,
including wages and hours of employees

Inmigration and naturalization laws
Prohibitions against foreign vessels landing
fish or unfinished fish products in the

United States

Minimum wage provisions of Section 6, Act of
June 26, 1938, 52 Stat. 1062, as amended
[29 U.S.C. § 206)

Incane tax laws

501
403(b)
502(a) (1); 703(a)

502(a) (1)

502(a) (1)

5d2(a)(1)
502(a) (1)
502(a) (1)
502(b); 503(b)
502(b)

503(a); 506

503(b)

503(c)

601, 703(b)
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TABLE 5 (CONTINUED)

Federal law Mentioned in Covenant section
Custans laws 603, 605, 703(b)
Excise taxes 604, 606(b)
Soldiers and Sailors Relief Act of 1940,

as amended [50 U.S.C. App. §§ 501 et seq.] 605
Self-employment taxes 606(b)
Social security retirement benefits 606

Title 26, chapters 2 (tax on self-employment
incane) and 21 (Federal insurance
contr ibutions act) 703(b)

*

With

* * * * * *

of general application to the several States as
they are applicable to the several States; and

(3) those laws not described in
paragraphs (1) or (2) which are applicable to
the Trust Territory of the Pacific Islands, but
not their subsequent amendments unless
specifically made applicable to the Northern
Mariana 1Islands, as they apply to the Trust
Territory  of the Pacific Islands until
termination of the Trusteeship Agreement, and
will thereafter be inapplicable.

(b) The laws of the United States regarding coastal
shipments and the conditions of employment, including the
wages and hours of employees, will apply to the activities
of the United States Govermment and its contractors in the
Northern Mariana Islands.

regard to section 502, the negotiators of the Covenant stated:

The interim formula stated in this Section is not
intended to be the exclusive method by which laws of the
United States are or can be made applicable to the Northern
Mariana Islands. The Comgress of the United States will
have power subject to Section 105 to alter the manner and
extent to which laws covered by the formmula apply to the
Northern Mariana Islands, to make laws not covered by the
formula applicable or to make laws covered by the formula
inapplicable. The formula does not make the Northern
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Mariana Islands into a territory or possession of the
United States prior to termination. In many instances,
however, the Northern Mariana Islands will be treated as if
it were a territory or possession of the United States
prior to termination, for many laws applicable to Guam
because it 1is a territory or possession will becaome
applicable to the Northern Mariana Islands.

The phrase "applicable to Guam" or “applicable to the
Trust Territory of the Pacific Islands" in this Section is
to mean "applicable within" as well as "with respect to"
the geographic areas mentioned or the people who reside in
or who are citizens of those geographic areas.

Report of the Joint Drafting Committee on the Negotiating History of
the Covenant C-3 (1975), vreprinted at Hearings before the
Subcamnittee on Territorial and Insular Affairs of the House
Camittee on Interior and Insular Affairs on H.J. Res. 549 et al. to
Approve the "Covenant to Establish a Commonwealth of the Northern
Mariana Islands," 94th Cong., lst Sess. 374, 376 (1975).

The touchstone for determining the applicability to the Northern
Mariana Islands of a federal statute enacted on or before January 9,
1978, (and subsequent amendments to the statute*) is thus most often
the applicability of the statute to Guam. Whether a particular
statute is applicable to Guam is determined, first, by examination of
the language of the statute ard, second, if the language provides no
unambiguous answer, by ascertaining the intent of Congress.
{Corgressional intent in this context is discussed below.)

Guam is a "territory or possession" of the United States. A
statute may be applicable to Guam by specific mention of Guam or by
reference to the "territories and possessions of the United States."

*Determining whether a statute enacted after January 9, 1978,
amends a statute enacted before that date is not always easy. See,
for example, the discussion of the present applicability of
subchapters III and VI of chapter 41 of title 15 of the United States
Code, in the Title-by-title Survey section of this report.
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TABLE 6

TERRITORTES AND POSSESSIONS OF THE UNITED STATES

Territory. or Date of Area in , 1980
possession acquisition Square miles population
District of Columbia - 69 638,000
Puerto Rico 1898 3,515 3,196,520
Guam 1898 209 105,979
American Samoa 1899 77 32,297
Virgin Islands of the

United States 1917 132 96,569
Northern Mariana

Islands end of trusteeship 184 16,780

Source: U.S. Bureau of the Census, Statistical Abstract of the United
States: 1984, at 8, 12, 202, 203 (104th ed. 1983). Data for United
States possessions without permanent populations, such as Wake
Island and Johnston Atoll, are amitted.
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But federal statutes may apply, not to "territories ard
possessions," but rather to "Territories" or to “territories."
Congress has enacted an organic act establishing a civil government
for Guam. 48 U.S.C. §§ 1421 et seq. Guam is thus an "organized”
territory of the United States. See United States. v. Standard 0Oil
Co., 404 U.s. 558, 559 n.2 (1972). Guam is not, however,
incorporated. 48 U.S.C. § 1l42la. Incorporated territories are those
predestined for Statehood. A distinction is sometimes made between
"Territory" and "territory," with the capitalized form deemed to
apply only to incorporated territories and the lower—case form deemed
to mean only unincorporated territories or used as a generic term, to
include both incorporated and unincorporated territories. See, for
example, House Report 93-507 (1973), reprinted at 1973 U.S. Code
Cong... & Ad. News 2730, 2732; H. Seidman, Our. Territorial. Dilemma,
reprinted in 106 Cong. Rec. 2010 (1960); House Report 1521, 90th
Corg., 2d Sess., Appendix (1968); House Cammittee on Interior and
Insular Affairs, Resource Materials. Used. in the. Preparation of. the
Report of the. Commission on Application of. Federal Laws. to. Guam 182
(Conmittee mint 1952); U.S. Department of State, Bureau of
Intelligence & Research, United States. and..Outlying. Areas 9
(Geographic Bulletin No. 5, April 1965). The capitalized form,
however, has been used so often to ambrace unincorporated areas that
whether or not the word is capitalized is not a reliable indication
of congressional intent., See, for example, Public Law 90-201, § 2,
81 Stat, 584 (1967), 21 U.S.C. § 601(g); United, States v, Villarin
Gerena, 553 F.2d 723, 724-26 (lst Cir. 1977); Kanazawa Ltd. v. Sound
Unlimited, 440 F.2d 1239 (9th Cir. 1971); and Moreno. Rios v. United
States, 256 F.2d 68, 71-72 (lst Cir. 1958). See also Garcia. v.
Friesecke, 597 F.2d 284 (1lst Cir. 1979), certiorari denied, 444 U.S.
940 (1979). 1Indeed, the capitalized form has been used on at least
one occasion to include the Trust Territory of the Pacific Islands.
See 12 U.S.C. § 1772,

Fran 1950 until 1968, the Organic Act of Guam, a federal law,
provided that "no law of the United States hereafter enacted shall
have any force or effect within Guam unless specifically made
applicable by an Act of Congress either by reference to Guam by name
or by reference to 'possessions.'"* Act of August 1, 1950, c.512,
§ 25(b), 64 Stat. 390, 48 U.S,C.A. § 1421c(b) (1952), repealed by
Public Law 90-497, § 7, 82 Stat. 842 (September 11, 1968).

*"The word "possession" is not a woxrd of art, descriptive of a
recognized geographical or govermmental entity." Vermilya-Brown Co.
v. . Connell, 335 U.S. 377, 386 (1948) (holding a military base in
Bermuda leased fram Great Britain a possession of the United States
for pwposes of Fair Labor Standards Act). But see the concurring
opinions of Justices Frankfurter and Jackson in United States_ wv.
Spelar, 338 U.S. 217, 222, 224 (1949).
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Accordingly, federal legislation enacted during this period and made
applicable to the "Territories" or "territories" of the United States
should be presumed inapplicable to Guam, unless a clear intent to
override the provisions of the Organic Act in the later legislation
can be shown.

The legislative history of the statute repealing the requirement
that federal legislation applicable to Guam specifically name Guam or
refer to "possessions" does not explain why the requirement was
eliminated. The term "possession" may have been thought pejorative,
demeaning to the people of Guam and carrying a connotation of
imperialism.* See letter from Judge Albert B. Maris to Senator Hugh
Butler (April 19, 1954), reprinted in Senate Report 1271, 83d Cong.,
2d Sess., in turn reprinted in 1954 U.S. Code Cong. & Ad. News
2609-10 (suggesting that "possession" not be used to describe the
Virgin Islands).

Many federal laws will be found applicable to Guam because Guam
is specifically named, or because they apply to all "territories and
possessions of the United States" or to all areas "under the
jurisdiction of the United States," phrases that clearly include
Guam. Fxcept for the presumption that legislation enacted between
1950 and 1968 is not applicable to Guam unless Guam or the
"possessions of the United States are specifically named, no general
rules govern the applicability of other statutes to Guam., Whether
Guam canmes within a given congressional act "depends wupon the
character and aim of each act." Garcia v. Friesecke, 597 F.2d 284,
293 (1st Cir. 1979), certiorari denied, 444 U.S. 940 (1979), quoting
Puerto Rico v. Shell Co., 302 U.S. 253, 258 (1937).

Guam and the Virgin Islands are unincorporated but organized
territories of the United States. A statute's applicability to Guam
may be inferred fraom the statute's applicability to the Virgin
Islands. If a statute applies to the Virgin Islands by name,** but
does not mention Guam, it should be presumed inapplicable to Guam
under the general rule of statutory construction that mention of one
or more items (for example, the Virgin Islands) in a category (the
unincorporated but organized territories of the United States)
implies the exclusion of all items in that category not specifically
mentioned (Guam). See 2A Sutherland, Statutes and Statutory

*The requirement was included in the same section of the Organic
Act that created the Commission on Application of Federal Laws to
Guam, By 1968 that Cammission had lorg since cawpleted its work, so
the section may have been repealed as surplusage without attention to
its other provision.

**See also 48 U.S.C. §§ 1405c(b)-(d), 1574(c), specifying the
applicability of certain federal laws to the Virgin Islands.
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Construction § 47.23 (4th ed. Sards 1973). If the statute's
geographic applicability is not defined in the statute but an
exception from some or all of the statute's requirements is made for
the Virgin Islands, the statute may be presumed applicable to, at
least, unincorporated but organized territories. Otherwise, no
exception would be necessary. See, for example, 21 U.S.C. § 104. A
caurt's holding that a statute is applicable to the Virgin Islands,
in the absence of contrary statutory language, is authority for
application of the statute to Guam.

Whenever conclusions are to be drawn regarding a statute's
applicability to Guam based on its applicability to the Virgin
Islands, care must be taken to establish that Guam and the Virgin
Islands shared the same status at the time the statute was enacted.*

Statutory language and judicial decisions addressing the
applicability of a statute to Puerto Rico, American Samoa, or other
areas within the jurisdiction of the United States but not part of
any State may be of some assistance in detemmining a statute's
applicability to Guam. Because these other areas share only same
juridical characteristics with Guam, these authorities are generally
less persuasive than those addressing the applicability of a statute
to the Virgin Islands.

Useful references in determining the applicability of particular
federal laws to Guam are the Report of the Commission on the
Application of Federal Laws to Guam, House Document 212, 82d Cong.,
Ist Sess. (1951); House Committee on Interior and Insular Affairs,
Resource Materials Used in the Preparation of the Report of the
Camission on Application of Federal Laws to Guam (Cammittee print
1952); ard Leibowitz, The Applicability of Federal Law to Guam, 16
Virginia Journal of International Law 21 (1975). See also Green,
Applicability of American lLaws to Overseas Areas Controlled by the
United States, 68 Harvard Law Review 781 (1955).

Statutes enacted after January 9, 1978. Detemining the
applicability to the Northern Mariana Islands of statutes enacted

*Guam was acquired by the United States in 1898, the Virgin
Islards in 1917. The Organic Act of Guam was enacted in 1950. 64
Stat. 384, The original Organic Act of the Virgin Islands, since
revised, was enacted in 1936. 49 Stat., 1807. See also Richardson v.
Electoral Boards, 1 V.I. 301, 332-33 (D.V.I. 1936), cited with
approval in Hayes v. Virgin Islands, 392 F. Supp. 48, 49 (D.V.I.
1975), holding that the Virgin Islands has been an organized but
unincorporated territory since its acquisition in 1917. This holdirg
is inconsistent, however, with the dictum of the Supreme Court that a
territory becamnes "organized" when Congress enacts an organic act for
that territory. United States v. Standard 0il Co., 404 U.S, 558, 559
n.2 (1972).
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after January 9, 1978, that are not amendments of statutes enacted
prior to that date is relatively simple. Section 105 of the Cowvenant
establishes a rule of statutory construction: ". . . if . . .
legislation cannot also be made applicable to the seweral States the
Northern Mariana Islands must be specifically named therein for it to
becane effective in the Northern Mariana Islands." Thus, such a
statute will not apply to the Northern Mariana Islands if the
Northern Mariana Islands is not specifically named in the statute and
the statute is not applicable to the several States.

The Marianas Political Status Commission (MPSC) explained the
purpose of section 105's rule of construction in these temms:

[Slince the power of the Congress with respect to a
canmonwealth, such as the Comonwealth of the Northern
Marianas, is, at least in theory, broader than Congress'
power with respect to a state, special precautions have
been taken in Section 105. Article IV, Section 3, Clause 2
will continue to be the mechanisan through which the
Congress will 1legislate with respect to the Northern
Marianas. But Section 105 provides that laws which
Congress could not also make applicable to a state cannot
be made applicable to the Northern Marianas, unless the
Northern Marianas is specifically named in the legislation.
This assures that Congress will exercise its special
authority under Article 1v, Section 3, Clause 2.
purposefully, after taking into account the particular
circumstances existing in the Northern Marianas . . . .

It is the view of the MPSC that as a practical matter
this wording of Section 105, cambined with the recognition
of the right of local self-govermment in Section 103 and
the other provisions of Article I, provide adequate
assurances that federal legislation will not be made
applicable unless it is appropriate. Much federal
legislation, of course, is highly desirable and should be
made applicable to the Northern Marianas. In particular,
those laws which provide federal programs and financial aid
will be of great assistance to the people of the Northern
Marianas. The United States has made clear on many
occasions its intent to exercise its powers with respect to
the Northern Marianas with strict regard for the right of
local self-government, as it must in view of Section 103,
In recent decades at least, the United States has in fact
followed this policy with respect to the territories and
the Canmonwealth of Puerto Rico.

Neither the Canmonwealth of Puerto Rico nor any
territory has the express protection contained in Section
105; they can be affected by federal legislation which
could not be made applicable to a state even if they are
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not named in that legislation. Indeed, American Samoca and
the Trust Territory of the Pacific Islands are now wholly
run by the Executive Branch of the federal govermment and
they can be affected not only by a wide variety of federal
legislation but also by executive orders over which they
have no control. This will not be true with respect to the
Camorwealth of the Northern Marianas. It will not even be
true prior to the establishment of the Cammonwealth, for
Section 105 cames into effect before termination of the
Trusteeship.

Marianas Political Status Camission, Section by Section Analysis of
the Covenant 14-16 (1975).

If a statute enacted after Jamuary 9, 1978, by its own temms
applies to the Northern Mariana Islands, no problems of statutory
construction arise. By the statute's own terms and consistently with
section 105 of the Covenant, the statute is applicable to the
Northern Mariana Islards.

After termination of the trusteeship, the Northern Mariana
Islands will be a territory or possession of the United States,
Nonetheless, section 105 requires that legislation enacted after
January 9, 1978, that is not applicable to the seweral States, name
the Northern Mariana Islands specifically in order to be applicable
there. Accordingly, a post-January 9, 1978, statute applicable to
the territories and possessions of the United States but not to the
several States is not applicable to the Northern Mariana Islands.
Even though the later statute would apply to the Northern Mariana
Islands but for section 105, the more specific provisions of section
105 control. See Busic v. United States, 446 U.S. 398, 406 (1980);
West India. Q0il Co. v. Domenech, 311 1.S. 20, 29 (1940); Lavergne. V.
United States Casualty Co,, 259 F.Supp. 425 (D.P.R. 1966);
2A Sutherland, Statutes and Statutory.. Construction § 51.05 (4th ed.
Sands 1973).*

*This conclusion applies with even greater force in the case of
such statutes enacted after January 9, 1978, but prior to termination
of the trusteeship. Prior to termination, the statute Iis
inapplicable because the WNorthern Mariana Islands is not then a
territory or possession. World Cammwunications Corp. V. Micronesian
Telecommunications . Corp., 456 F. Supp. 1122, 1125 (D. Hawaii 1978).
After termination, the question becames: Did Congress intend the
phrase, "territories and possessions," to apply to areas, such as the
Northern Mariana Islands, that subsequently became territories or
possessions of the United States? See Puerto Rico v. Shell 0il. Co.,
302 U.S. 253, 257 (1937); United States v. Villarin Gerena, 553 F.2d
723, 724-26 (lst Cir. 1977). For the Northern Mariana Islands,
section 105 of the Covenant provides a clear negative response to
that question.
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Section 105 of the Covenant does not supply a rule of decision
for statutes enacted after January 9, 1978, that by their terms are
applicable to the several States but not specifically to the Northern
Mariana Islands, Determining whether such a statute applies to the
Northern Mariana Islands involves, first, examination of the language
of the statute. The language, for example, may show that the statute
is applicable to the “territories and possessions of the United
States," a phrase that after termination of the trusteeship will
include the Northern Mariana Islands. Or the language may show that
the statute encampasses all areas "subject to the jurisdiction of the
United States."” See, for example, 15 U.S.C. § 1127, Even prior to
termination of the trusteeship, the Northern Mariana Islands is
subject to the jurisdiction of the United States. See Trusteeship
Agreement, Art. 3; Cowenant §§ 101, 1003(c).

In the absence of specific lamguage in the statute under
examination, resort must be had to the usual methods for determining
the intent of Congress in enacting legislation to determine whether
the statute is applicable to the Northern Mariana Islands.

Determining congressional intent. A statute's legislative
history 1is the principal source for expressions of legislative
intent. Prior judicial construction of the statute and
administrative agency practice may also be helpful in determining
whether the statue is applicable to the Northern Mariana Islands.
The normal rules of statutory construction apply. See generally Z2A
Sutherlard, Statutes and Statutory Construction §§ 45.01 et seq. (4th
ed. Sands 1973),

In addition, courts have fashioned a few more specific guides.
For example, when the extent of a statute's applicability is not
clear fran the language of the statute, the statute and its
legislative history should be examined to determine whether, in
enacting the statute, Congress intended to exert all the power it
possessed with respect to the subject matter of the statute, In
United States v. Standard 0il Co., 404 U.S. 558 (1972), the Supreame
Court found that Congress intended the Sherman Antitrust Act to apply
in American Samoa, even though the United States had not yet acquired
Avnerican Sampa at the time the Sherman Act became law, because
Corgress intended to exert all its powers with respect to trade and
camerce in enacting the Sherman Act. Those powers subsegquently
extended to American Samoa, so the Court found the Act applicable
there., See also Puerto Rico v. Shell Co., 302 0U,S. 253 (1937),
relied upon in the Standard 0il case, concluding on the same
rationale that the Sherman Act applies in Puerto Rico; Kanazawa Ltd.
V. Sound, Unlimited, 440 F.2d 1239 (9th Cir. 1971), citing the
canprehensive language of the Arbitration Act in concluding that
statute to be applicable in Guam; and Van Camp Sea Food Co., 212
N.L.R.B. 537 (1974), concluding that Congress intended to exercise
fully its powers over cammerce in enacting the National Labor




- 34 -

Relations Act and that the Act was consequently applicable in
American Samoa. ‘

Sane statutes define "United States" or "State" to include Guam
and/or the Northern Mariana Islands, but in their operative terms
refer to neither the United States nor the States. See, for example,
12 U.S.C. §§ 1749 et seq. and, especially, § 1749c(e). The
Camuission has concluded that inclusion of Guam or the Northern
Mariana Islands in the definition of "United States” or of "State"
generally indicates a congressional intention that the statute apply
in those areas.

when a general law expressly mentions . . . [a particular
jurisdiction], it can hardly be contended that Congress did
not have [that jurisdiction] in mind when it passed the
law. :

Rubenstein v. United States, 153 F,2d 127, 129 (D,C, Cir, 1946), See
also People of Enewetak v. Laird, 353 F.Supp. 811, 815 (D, Hawaii
1973).

If no comgressional intent either to apply or not to apply a
particular statute to the Northern Mariana Islands can be discerned,
the statute is presumed inapplicable to the Northern Mariana Islands.
See Allen v. United States, 47 F.2d 735, 736 (3d Cir. 1931): United
States v. Gancy, 54 F.Supp. 755, 757 (D. Minn. 1944), affirmed, 149
F.2d 788 (8th Cir. 1945), certiorari denied, 326 U.S. 767 (1945); 22
Op. Att'y Gen. 268, 269 (1898), See also Rasmussen v. United States,
197 U.S. 516, 523 (1905); Munoz v. Porto Rico Railway Light & Power
Co., 83 F.2d 262, 266 (lst Cir. 1936), certiorari denied, 298 U.S.
689 (1936); Nagle v. United States, 191 Fed. 141, 143, 146 (9th Cir.
1911); People of Enewetak v. Laird, 353 F. Supp. 811, 815 (D. Hawaii
1973). But see Hayes v. Virgin Islands, 392 F. Supp. 48, 49 (D.V.I.
1975).

Determining congressional intent——a note on namenclature. The
Covenant establishes the Northern Mariana Islands as a
"canmorwealth.”

The temm "cammorwealth" is not a word describing any
single kind of political relationship or status. A number
of the States of the Union, including Virginia,
Massachusetts and Kentucky, have the official name of
Camorwealth. The same title is or was held by political
entities as dissimilar as England under the Crawells,
Australia, Puerto Rico, and the Philippines during the
ten~year period preceding their independence. The choice
of the tem "canmorwealth" for the Northern Mariana Islands
therefore does not denote any specific status . . . .

Senate Report 94-433, The Covenant to Establish a Cammonwealth of the
Northern Mariana Islands 65 (1975).




- 35 -

The Northern Mariana Islands technically will not became a
"commonwealth" until termination of the trusteeship. Covenant
§§ 101, 1003(c). Nonetheless, the Northern Mariana Islards is
already frequently referred to as "the Commonwealth of the Northern
Mariana Islands," particularly by public officials and other persons
in the Northern Mariana Islands. See Constitution of the Northern
Mariana Islands, Schedule on Transitional Matters § 9; Northern
Mariana Islands Constitutional Convention, Analysis . of = the
Constitution of the Commonwealth. of the Northern Mariana. Islands 209
(1976). In making federal statutes applicable to the Northern
Mariana Islards, Congress has employed both "the Northern Mariana
Islands" and "the Cawvonwealth of the WNorthern Mariana Islands.”
Campare, for example, 15 U.S.C. § 4002(a)(5), (6); 16 U.S.C.
§ 1453(4); 26 U.S.C. § 4612(a)(4)(A); 33 U.S.C. § 151(c); 42 u.s.C.
§§ 6903(31), 9102(15); ard 46 U.S.C. § 1452(10), all referring to
"the Conmonwealth of the Northern Mariana Islands,” with, for
example, 16 U.S.C. § 1632(13); 20 U.S.C. § 3610(8); and 42 U.S.C.
§§ 3022(6), 7835(b), which do not use the tem "Comonwealth.” No
intent to postpone applicability to the Northern Meriana Islands of
statutes employing the term "Cammonwealth" until termination of the
trusteeship is discernible.*

Same legislation enumerates the areas to which it is applicable
in this fashion:

The term "State" means each of the several States,
the District of Columbia, the Cammonwealth of Puerto Rico,
American Samoa, the Virgin Islands, Guam, and any other
Cawonwealth, territory, or possession of the United
States.

*But see Public Law 96-351, 94 Stat. 1161 (1980), authorizing
citizens of the Northern Mariana Islands to enlist in the Armed
Forces of the United States. This statute expires "upon the
establishment of the Camnmonwealth of the Northern Mariana Islands,”
because it will not be necessary after termination of the
trusteeship, when citizens of the Northexrn Mariana Islands will
becane citizens of the United States and will no longer need the
special authority of this statute to enlist in the Armed Forces.
Here, "upon the establishment of the Commorwealth" clearly means on
and not before termination of the trusteeship. See Senate Report
96-851, at 2 (1980).

See also section 4601-8(b)(5) of title 16, U.S.C., providing
that "the District of Columbia, Puerto Rico, the Virgin Islands,
Guam, American Samoa, arnd the Cammorwealth of the Northern Mariana
Islands (when such islands achieve Cammonwealth status) shall be
treated collectively as one State" for pwrposes of receiving certain
land and water conservation funds.
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The texrm "United States", when used in a geographical
- context, means all the States thereof.

16 U.S.C., § 1802(21), (24) (Fishery Conservation and Management Act).
See also 19 U.S.C. § 2571(15), (17) (Trade Agreements Act); 30 U.S.C.
§ 1403(13) (Deep Seabed Hard Mineral Resources Act). The reference
to “any other Commorwealth" could be deemed a reference to the
Northern Mariana 1Islands, since it is the only foreseeable
"canmmorwealth" other than Puerto Rico, already specifically mentioned
in the definition.* If the intent is to include the Northern Mariana
Islands, a second question arises: 1Is the Northern Mariana Islands
included immediately or only on termination of the trusteeship, when
it becames a commorwealth under the terms of the Covenant. This
question has not yet been authoritatively answered,**

Future legislation. Any statutory formula for determining the
applicability of federal statutes to the Northern Mariana Islands is
subject to modification by later statute.*** Determining whether a

*But see- section 3371(h) of title 16, U.S.C.: "The term 'State’
means any of the several States, the District of Columbia, the
Cammorwealth of Puerto Rico, the Virgin Islands, Guam, WNorthern
Mariana Islands, American Sampa, and any other territory,
canmmorwealth, or possession of the United States."

**Congressman Robert L. Leggett, then chairman of the
Subcammittee on Fisheries and Wildlife Conservation and the
. Environment of the House Cammittee on Merchant Marine and Fisheries,
in a November 4, 1977, letter to Comgressman Phillip Burton, then
chairman of the Subcammittee on Territorial and Insular Affairs of
the House Cammittee on Interior and Insular Affairs, stated that the
Fishery Conservation and Management Act was intended to became
applicable to the Norxrthern Mariana Islands when it "officially
[became] a Canmonwealth," that is, on termination of the trusteeship.
(A copy of this letter is in the court file in Marianas Fisheries,
Inc. v. Kreps, District Court for the Northern Mariana Islands, Civil
No. 79-~031.) But see House Report 97-549, at 17 (1982), stating that
the Fishery Conservation and Management Act became applicable to the
Northern Mariana Islands on January 9, 1978, by operation of section
502(a)(2) of the Covenant, since it was applicable to Guam and the
several States on that date.

***The power of the United States Comgress to enact legislation
affecting the territories is granted by Article IV, Section 3, Clause
2 of the United States Constitution and is plenary, restricted only
by other provisions in the Constitution itself, Although the
Northern Mariana Islands is denaminated a Cammonwealth, it is subject
to the powers of Congress under Article IV, Section 3, Clause 2.
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later statute is intended to modify, for the purposes of that statute
alone, the applicability provisions of the Covenant could conceivably
be difficult, although few such problems have been encountered.,
Section 105 and Article V of the Cowvenant provide generally
satisfactory formulae for determining the applicability of federal
laws to the Northern Mariana Islands. For most federal statutes,
applicability can be determined quickly and with little difficulty.
In any case, no legislative remedy can anticipate such problems,
since that remedy would itself be susceptible to problems created by
yet later legislation.

In its general recammendations, the Commission urges that the
Covenant, although having the status of a federal statute, be
afforded an especial deference in keeping with its constitutional
importance to the people of the Northern Mariana Islands. Only when
there is clear and convincing evidence of congressional intent to
override Covenant provisions on the applicability of federal laws
should a federal law be found applicable to the Northern Mariana
Islands when the Cowenant says it should not be, or should a federal
law be found inapplicable to the Northern Mariana Islands when the
Covenant says it should apply there.

The Commission also suggests, in its general recammerdations,
that checklists used by Congress in legislative drafting incorporate
a reminder to consider inclusion of geographic applicability
provisions in the same routine manner as severability and effective
date provisions are considered. Specific listing of the
jurisdictions to which a federal statute is to apply is the surest
means of avoiding later controversy and confusion over the statute's
geographic reach., Language extending a statute "to all areas under
the jurisdiction of the United States"” ensures the broadest
geographic reach, when that is the intention of Congress.
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RECOMMENDATIONS

GENERAL RECOMMENDATIONS

The mandate of this Camission is to recanmend to Congress which
laws of the United States not applicable to the Northern Mariana
Islands should be made applicable to the Northern Mariana Islands and
to what extent and in what manner and which applicable laws should be
inapplicable and to what extent and in what manner. In conformity
with this mandate, most of the recommendations in this report are
concerned with specific federal laws. During the course of its
deliberations, however, the Cammission has decided to make three
general recammendations to guide Congress in applying particular
federal legislation to the Northern Mariana Islands.

Two of the Cammission's general recommendations go to the very
heart of the relationship between the Northern Mariana Islands and
the United States. First, the Commission recammends that Congress
continue to regard the Northern Mariana Islands as the beneficiary of
a trust relationship with the United States, even after termination
of the trusteeship. Second, the Cammission recammends that Congress
not enact any legislation to amend or repeal provisions of the
Covenant, except in accordance with the mutual consent and
consultation provisions of sections 105 and 902 of the Covenant.

The Cammission's third general recammendation is procedural.
The Commission recammends that Congress, in enacting any statute,
routinely consider inclusion of a provision enumerating the
jurisdictions to which the statute applies.

Each of the three general recammendations is discussed below.

The continuing trust relationship.

The Cammission recammends that Congress continue to regard the
Northern Mariana Islands as beneficiary of a trust relationship with
the United States, ewen after termination of the trusteeship
agreement.

The Northern Mariana Islands is now administered by the United
States as part of the international trusteeship system established
under Article 75 of the United Nations Charter. Trusteeship
Agreement, Arts. 1, 2. The WNorthern Mariana Islands will becare a
full-fledged commonwealth of the United States only on termination of
that trusteeship. Cowvenant §§ 101, 1003(c).

When the trusteeship 1is terminated, the existing trust
relationship should be replaced by a new trust relationship that
involves only the United States and the Northern Mariana Islands.
The United Nations will no longer be a participant. The new trust
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relationship is not based upon any particular document,* but on the
notion that whenever a "discrete and insular minority"** does not
have full access to the political processes that establish govermment

policy, the govermment owes an especial standard of care to that
minority,***

*Article 73 of the United Nations Charter, however, does provide
that: "Members of the United Nations which have or assume
responsibilities for the administration of territories whose peoples
have not yet attained a full measure of self-government recognize the
principle that the interests of the inhabitants of these territories
are paramount, and accept as a sacred trust the obligation to pramote
to the utmost, within the system of international peace and security
established by the present Charter, the well-being of the inhabitants
of these territories . . . ."

**See United States v. Carolene Products Co., 304 U.S. 144, 153
n.4 (1938).

***0gheaking in the [British] House of Cammons on December 1,
1783, during the consideration of Fox's India Bill, [Edmund] Burke
expressed the 'trusteeship' principle of colonialism in the following
manner:

‘All political power which is set over men, and . . .
all privilege claimed or exercised in exclusion of them,
being wholly artificial, amd for so much a derogation fram
the natural equality of mankind at 1large, ought to be in
same way or other exercised ultimately for their benefit.

'If this is true with regard to every species of
political daminion, anmd every description of commercial
privilege, none of which can be original self~derived
rights, or grants for the benefit of the holders, then such
rights or privileges, or whatever else you choose to call
them, are all, in the strictest sense, a trust; and it is
of the wvery essence of every trust to be rendered
accountable; ard even totally to cease, when it
substantially varies from the purposes for which alone it
could have a lawful existence,'

Thus did Burke insist that the possession of political power implied
a duty towards the subjected people, a duty to exercise this
political power for their benefit." C. Toussaint, The Trusteeship
System of the United Nations 6 (1956) (citation amitted).
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The Northern Mariana Islands does not now have, nor will it have
- on termination of the trusteeship, full access to the political
processes that establish national govermment policy. United States
citizens residing in the Northern Mariana Islands are not entitled to
vote for President or Vice President of the United States. The
_Northern Mariana Islands are not remresented by voting members in the
United States Senate or House of Representatives.

The inhabitants of the Northern Mariana Islands are among the
‘most wvulnerable of all groups to the operation of the majoritarian
process at the national level. They camnprise less than one hundredth
of one percent of the national population. They live more than three
thousand miles .fran the nearest State of the United States, Hawaii.
Their traditional culture is distinct. Their per capita incamre is
much below average per capita income in the poorest of the fifty
States. Unless and until the inhabitants of the Northern Mariana
Islands are entitled to full participation in the national political
process, the trust relationship is appropriate.

The fiduciary nature of the vrelationship between the United
States Govermment and the American Indians has long been establisheq,
although no treaties or documents specifically state that the
relationship is fiduciary in nature. See, for example, United. States
V. Mitchell, -- U.S.--, 77 L.Ed, 2d 580, 596 (1983); Seminole Nation
v.. United States, 316 U.S. 286, 296-97 (1942).

In Carino v. Insular Govermnment of the Philippine Islands, 212
U.S. 449  (1909), Mr. Justice Holmes applied similar standards,
although without articulation of the fiduciary concept, in discussing
the relationship between the United States-administered government of
the Philippines and the inhabitants of those islands. See also
Cincinnati. Soap . Co... v... United. States, 301 U.S.. 308, 314 (1937)
(quoting Elihu Root on the American administration of the
Philippines: "it is ow unguestioned duty to make the interests of
the people over whom we assert sovereignty the first and controlling
consideration in all legislation and administration which concerns
them"); Reavis v. Fianza, 215 U.S. 16 (1909) ("especially must [the
United States] be supposed to have had in view the natives of the
islards, and to have intended to do liberal justice to them"); Neely
v. Henkel, 180 U.,S. 109, 120 (1901) (characterizing Cuba under United
States rule following the Spanish American War as a territorxry held in
trust for its inhabitants).

The trust relationship between the United States and the
Northern Mariana Islands should not come into existence as a
corollary of the broad constitutional powers the United States
possesses with respect to tervitories and possessions of the United
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States.* Indeed, in approving the Covenant with the Northern Mariana
Islands, the United States has woluntarily relinquished powers
routinely exercised with respect to other, earlier-acquired
territories and possessions, Compare Moxrmon Church v. United States,
136 U.S. 1, 43 (1890), with Covenant §§ 102, 103, 105, 201, 202, 501.

Neither should the trust relationship between the United States
and the Northern Mariana Islands be based on any outdated notion that
the inhabitants of the Northern Mariana Islands are samehow
"hackward," incapable of finding their way in the modern world
without the tutelage of an advanced nation.**

Rather, the trust relationship between the United States and the
Northern Mariana Islands should be founded on one concept -and one
concept alone: so long as the citizens of the United States residing
in the Northern Mariana Islands are not able to participate fully in
the representative democracy that is the United States, by enjoying
with other citizens of the United States the right to vote for
President and Vice President of the United States armd for Senators
ard Representatives in the United States Congress and by otherwise
sharing the same rights enjoyed by the citizens of the sewveral
States, the United States must treat those inhabitants of the
Northern Mariana Islands as a trustee does the beneficiaries of a
trust, *** ' :

In practical terms, the trust relationship means that ConQres's,
in determining whether or not to apply particular federal legislation

*See Choctaw Nation. v. United. States, 119 U.S. 1, 27-28 (1886);
United States v. Kagama, 118 U.S. 375, 383-84 (1886). :

~ **See United States v. Chavez, 290 U.S. 354, 361 (1933); Ex
Parte Crow Dog, 109 U.S. 556, 568-69, 571 (1883). See also
C. Touissaint, The Trusteeship System of the United Nations 5 (1956);
0. Wright, Mandates Under the League of Nations 8-23 (1930), '

***The Commission does not suggest that it is wrong that
citizens of the United States residing in the Northern Mariana
Islands be treated differently than citizens of the United States
residing in one of the several States. The role of the States in our
federal system, coupled with the small population of the Northern
Mariana Islands, makes impractical at this time full and effective
participation in national political processes by citizens of the
United States residing in the Northern Mariana Islands. See
generally the Camission's recammendation, A nonvoting.delegate to
the United States Congress. .

Neither does the Cammission intend to suggest that the United
States has acted in the past toward the Northexrn Mariana Islands
other than as a trustee might act toward the beneficiary of a trust.
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to the Northern Mariana Islands, should consider the interests of the
inhabitants of the Northern Mariana Islands as paramount., Congress
should be particularly sensitive, when enacting legislation affecting
the Northern Mariana Islands, to the promises made by the United
States in sections 701 and 703 of the Covenant. In section 701 the
United States promises to "assist the Government of the Northern
Mariana Islands in its efforts to achieve a progressively higher
standard of 1living for its people as part of the Arerican econamic
canmunity and to develop the econamic resources needed to met the
financial responsibilities of local self-government.” In section 703
the United States promises to "make available to the Northern Mariana
Islands the full range of federal programs and services available to
the territories of thé United States."

More generally, the trust relationship requires that Congress be
sensitive to the impact of new legislation on any part of the
Covenant. And, in interpreting the Cowvenant, "all possible
ambiguities should be resolved in favor of and to the benefit of the
people and government of the Northern Mariana Islands."” 122 Corg.
Rec. 7272 (1976) (statement of Representative Burton, floor manager
ard a principal sponsor of legislation apgoving the Covenant).

%* * *

Sanctity. of the Covenant.

The Commission urges Congress not to enact any legislation to
amend or repeal provisions of the Covenant, except in accordance with
the mutual consent and consultation povisions of sections 105 and
902 of the Covenant.

The Covenant establishes an entirely new relationship between
that part of the United States organized into States of the Union and
an area outside of those States.* 1In one respect the Covenant
resembles a treaty, in that it was negotiated between the United
States and a people not under the sovereignty of the United States.**
Formally, however, the Cowenant was approved for the United States

*"[Tlhe political, 1legal, and social precedents to be
established with approval of the Marianas Covenant are salient,
Foremost, a new system of local goverrmment, unigque in the annals of
U.S. history, will be enacted." 121 Cong. Rec. 23662, 23669-70
(1975) (statement of Representative Clausen, cosponsor of legislation
approving Covenant and ranking minority member of subcommittee
reporting that legislation),

**So long as it is part of the Trust Territory of the Pacific
Islands, the Northern Mariana Islands is not under the sovereignty of
the United States. Brunell v.. United.States, 77 F. Supp. 68, 70
(S.D.N.Y. 1948),
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not as a treaty with the advice and consent of two-thirds of the
United States Senate, but by a joint resolution of the United States
Congress, which, when signed by the President, became a public law of
the United States. Further, when all parts of the Covenant become
effective, on temination of the trusteeship, the Northern Mariana
Islands will came under the sowereignty of the United States.
Covenant §§ 101, 1003(c). Fram that time forward, the Covenant will
no longer be an agreement between the United States and a people not
under the sovereignty of the United States.

If promises in a treaty are not kept, the offended nation may
repudiate the treaty and go its separate way. See, for example,
G. Schwarzenberger & E. Brown, A Manual of International law 137 (6th
ed. 1976). If the United States after termination of the trusteeship
should fail to keep a pramise made in the Covenant, the people of the
Northern Mariana Islands have no such alternative. They have thrown
in their lot with the United States for good or for ill and can rely
only on the political institutions of the United States for justice.

Traditionally, territories and possessions of the United States
have been governed pursuant to Article IV, Section 3, Clause 2, of
the United States Constitution:

The Congress shall have Power to dispose of and make
all needful Rules and Regulations respecting the Territory
or other Property belonging to the United States . . . .
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The powers of Congress under this clause are plenary and
far-reaching.* On termination of the trusteeship, the Northern
Mariana Islands will be subject to those powers.**

*"Corgress may not only abrogate laws of the ‘territorial
legislatures, but it may itself legislate directly for the local
goverment. It may make a woid act of the territorial legislature
valid, and a wvalid act void. In other words, it has full and
canplete legislative authority over the. people of the Territories and
all the departments of the territorial goverrments." Mormon Church
v. United States, 136 U.S. 1, 43 (1890), quoted in Inter-Island Steam
Navigation Co. v. Territory of Hawaii, 305 U.S. 306, 314 (1938). See
also Examining Board of Engineers, Architects, and Surveyors v.
Flores de Otero, 426 U.S. 572, 586 n. 16 (1976).

The territorial clause in the Constitution of the United States
was drafted by Gouverneur Morris. In a letter some years later
responding to an inquiry as to the meaning of the clause, Morris
stated that, as to territories acquired after adoption of the
Constitution, "it would be proper to govern them as provinces, and
allow them no woice in our councils." The letter is quoted in the
opinion - of Justice Campbell in the Dred Scott case, Scott wv.
Sandford, 60 U.S. 393, 493, 507 (1856).

Congressional power over the territories has also been found to
arise as a consequence of sovereignty. Delima v. Bidwell, 182 U.S.
1, 196-97 (1901); United States v. Kagama, 118 U.S. 375, 380 (1886).
whether congressional authority 1s based on Article IV, Section 3,
Clause 2, of the Constitution or on the inherent rights of the
sovereign is ' irrelevant in detemining the scope of that power.
National Bank v. Yankton, 101 U.S. 129, 132-33 (1880); American
Insurance Co. v. Canter, 26 U.S. (1 Pet.) 511, 542 (1828).

**Report of the Joint Drafting Committee on the Negotiating
History of the Covenant, at C-2 (1975) (regarding section 105),
reprinted at Hearings before the Subcomnmittee on Territorial and
Insular Affairs of the House Camittee on Interior and TInsular
Affairs on H.J. Res. 549 et al. to Approve the "Covenant to Establish
‘a_Comonwealth of the Northern Mariana Islands," 94th Cong., 1st
Sess. 374, 375 (1975); Senate Report 94-596, at 2, 15 (1976); Senate
Report 94-433, at 67 (1975); .122 Cong. Rec., 3775 (statement . of
Senator Burdick), 4016 (statement of Senator McGee), 4203 (statement
of Senator Fannin) (1976); Ieibowitz, United States Federalism: The
States and the Territories, 28 American University Law Review 449,
468 (1979). : o :
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Further, fram the standpoint of the United States, the Covenant
is simply a law of the United States. American jurisprudence
recognizes no category of laws inferior to the Federal Constitution
but superior to laws and treaties of the United States. A law of the
_ United States is generally subject to amendment or repeal by a later
law of the United States. 1A Sutherland, Statutes and -Statutory
Construction §§ 23.03, 23.09 (C. Sands ed. 1972).%

Despite the plenary powers of Congress under the Constitution
and despite the general power of Congress to amend earlier
legislation in later legislation, the Covenant is intended to bind-
both the United States and  the Northern Mariana Islands. The
preamble of the Covenant states:

This Covenant will ‘be mutually binding when it is
approved by the United States, by the Mariana 1Islands
District Legislature and by the people of the Northern
Mariana Islands in a plebiscite, constituting on their part
a sovereign act of self-detemmination.

The mutually binding character of the Covenant is emphasized in its
section 903, which provides that "the undertakings by the Goverrment
of the United States and by the Government of the Northern Mariana
Islands provided for in this Covenant will be enforceable in [courts
established by the Constitution or laws of the United States.]™

Some provisions of the Covenant are intended to be more binding
than others. Section 105 of the Covenant identifies certain
provisions of the Covenant as fundamental and provides with respect
to those provisions that: "In order to respect the right of
self-government guaranteed by this Covenant the United States agrees
to limit the exércise of [its authority to enact legislation in
accordance with its constitutional processes which will be applicable
to the Northern Mariana Islands] so that the fundamental provisions
of this Covenant . . . may be modified only with the consent of the
Govermment of the United States and the Government of the Northern
Mariana Islands." The fundamental provisions are identified, in
section 105, as Article I (political relationship), Article II
(constitution of the Northern Mariana Islands), Article 1III
(citizenship and nationality), section 501 {applicability of United
States Constitution), and section 805 (restriction on alienation of
land).

_ Section 105 of the Covenant is intended to limit permanently the
otherwise plenary power of Congress under Article IV, Section 3,

*Bven 1if the Covenant is characterized as a treaty, the same
result holds. A treaty is subject to amendment or repeal by a later
act of Comgress. 2 Sutherland, Statutes and Statutory Construction
§ 36.07 (C. Sands ed. 1973).
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Clause 2, of the Constitution to enact legislation modifying the
fundamental provisions of the Covenant.*

*Senate Report 94-596, at 19, 23 (1976) {(minority views of
Senators Stennis, Cannon, H. Byrd, G. Hart, and Scott); Senate Report
94-433, at 66 (1975); U.S. Dep't of Justice, Explanation of the
Covenant (1975), reprinted at Hearings before the Subcommittee on
Territorial and Insular Affairs of the House Coammittee on Interior
and Insular Affairs on H.J. Res. 549 et al. to Approve the "Covenant
to Establish a Commonwealth of the Northern Mariana Islands," 94th
Cong., lst Sess. 384 (1975); Marianas Political Status Commission,
Section by Section Analysis of the Covenant, reprinted in the
forecited Hearings, at 626, 630-32. See also the forecited Hearings,
at 413 (statement of Representative Burton), 623, 625 (statement of
Edward DLG. Pamgelinan, chaimman of the Marianas Political Status
Canmission); 121 Cong. Rec. 39592, 42116 (1975) (statements of
Senator G. Hart).

One praminent authority on the application of federal law to the
territories of the United States has described section 105 as "a
unique, specific limitation on Congress' territorial clause
authority." Leibowitz, The Marianas Covenant Negotiations, 4 Fordham
International Law Journal 19, 29 (1980). See also 1d. at 79: "The
Covenant clearly articulates the need for Northern Marianas approval
prior to federal action. This was the first time in the history of
United States territorial affairs that the federal government agreed
to an unambiguous limitation on its power.”

Section 14 of the Ordinance of 1787, 1 Stat. 51 note,
establishing a framework for the governance of the Nortlwest
Territories, provided that certain of the articles in the ordinance
were to "be considered as articles of campact, between the original
States and the people and States in the said territory, and forever
remain unalterable, unless by cammon consent." Early cases held
that, even after the adoption of the Constitution two years later and
the subseguent achievement of statehood by those territories, those
articles remained binding on both the United States and those States,
unless modified by mutual consent. See, for example, ner v.
McConnell, 22 F. Cas. 939 (C.C.D. Ohio 1838) (No. 13,245) (opinion by
Justice Mclean of the U.S. Supreme Court, sitting as Circuit
Justice); Scott v. Detroit Young Men's Society's Lessee, 1 Douglass
119 (Mich. 1843); Hogg v. Zanesville Canal & Manufacturing Co., 5
Chio 410 (1832). Iater cases, however, held the admission of those
States into the Union constituted mutual consent to abrogation of the
binding provisions of the Ordinance of 1787. See Sands v. Manistee
River Improvement Co., 123 U.S. 288, 295-96 (1887): BRuse v. Glover,
119 U.S. 543, 546 (1886); Van Brocklin v. Tennessee, 117 U.S. 151,
159 (1886); Escanaba Co. v. Chlcago, 107 U.S. 678, 688 (1882). See
also Economy Light & Power Co. V. United States, 256 U.S. 113, 120
(19215,
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The ability of the Ninety-fourth Congress, in approving the
Covenant, to limit the powers of future Congresses under Article IV,
Section 3, Clause 2, of the Constitution is not altogether free fraom
doubt. See Note, Inventive Statesmanship vs. the Territorial Clause:
The Constitutionality of Agreements Limiting Territorial Powers, 60
Virginia Law Review 1041 (1974).* The report on the Covenant by the
Senate Cammittee on Interior and Insular Affairs and the explanation
of the Cowvenant prepared by the United States Department of Justice
each cite one of the Gold Clause cases, Perry v. United States, 294
.S, 330 (1935), to support the power of the Ninety-fourth Congress,
in approving the Covenant, to bind future Congresses.** In the
pertinent passage in the Perry case, the Supreme Court of the United
States stated:

[TThe right to make binding obligations is a campetence
attaching to sovereignty. In the United  States,
sovereignty resides in the people, who act through the
organs established by the Constitution. The Congress as
the instrumentality of sovereignty is endowed with certain
powers to be exerted on behalf of the people in the manner
and with the effect the Constitution ordains. The Congress
cannot invoke the sovereign power of the people to override
their will as thus declared. The powers conferred upon the
Congress are harmonious. The Constitution gives to the
Corgress the power to borrow money on the credit of the
United States, an unqualified power, a power vital to the
Govermment,--upon which in an extremity its very life may
depend. The binding quality of the pramise of the United
States is of the essence of the credit which is so pledged.
Having this power to authorize the issue of definite
obligations for the payment of money borrowed, the Congress
has not been wvested with authority to alter or destroy
those obligations.

*among other arguments pro and con, this Note comments:s "If
Congress could totally dispose of its power owver the Philippines by
granting them independence, it seems 1logical that it could also
partially dispose of its powers by granting them something less than
canplete independence." 1Id. at 1060.

**Senate Report 94-433, at 67 (1975); U.S. Dep't of Justice,
Explanation of the Covenant (1975), reprinted at Hearings before the
Subcomittee on Territorial and Insular Affairs of the House
Camittee on Interior and Insular Affairs on H.J. Res. 549 et al. to
Approve the "Covenant to Establish a Camonwealth of the Northern
Mariana Islands," 94th Cong., lst Sess. 384, 385 (1975).
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294 U.S. at 353-54.

In other areas, the right of one Corgress to bind future
Congresses is also recognized. When title to public lands is granted
by the Federal Govermment to an individuval pursuant to an Act of
Congress, a subsequent Congress may not constitutionally enact
legislation divesting that individual of title. United States v.
Rowell, 243 U.S. 464, 469 (1917). Once an individual becanes a
citizen of the United States, Congress may not enact legislation
depriving that individual of his or her citizenship. Afroyim v.
Rusk, 387 U.S. 253 (1967)., And, in a holding directly relevant to
the Northern Mariana Islands, the Supreme Court has stated:

[Wlhere the Constitution has been once formally extended by
Corgress to  territories, neither Congress nor  the
territorial legislature can enact laws inconsistent
therewith." '

Downes v, Bidwell, 182 U.S. 244, 273 (1901).

There consequently is respectable authority that Congress, in
exercising its plenary control over territories of the United States,
may grant irrevocably to a territory some of its constitutional
powers,* :

Regardless of whether Congress has the power to alter the
fundamental relationship established between the United States and
the Northern Mariana Islands by the Covenant without the consent of
the Northern Mariana Islands, it should not attempt to do so. The
entire Covenant, and especially the fundamental provisions enumerated

*The argumeénts in favor of and against this proposition are set
forth in great detail in legal memoranda reproduced in Hearing on the
Puerto Rico Federal Relations Act before the Senate Camittee on
Interior and Insular Affairs, 86th Cong., lst Sess., 90-123 (1959),
See also id. at 19-21, 24, 29-36, 45-53, 62-65, 88-89; Hodgson v.
Union de FEmpleados, 371 F. Supp. 56, 59 n.7 & accompanying text
(D.P.R. 1974); Public Papers of -the Presidents: John F. Kennedy 1963,
at 416 (1964); Magruder, The Commonwealth Status of Puerto Rico, 15
University of Pittsburgh Law Review 1, 14-16 (1953), and the cases
there cited; Nader, The Camonwealth Status of Puerto Rico, Harvard
Law Record, December 13, 1956, at 2.
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in section 105, should be regarded as inviolable. Wwhen the Covenant
was put to the people of the Northern Mariana Islands, it was on that
basis that they voted to became part of the United States.*

One [basic value that underlies our society] is the
"morality of pramise-keeping." Mr. Justice Black expressed
this value most eloquently: "Great nations, like great men,
should keep their word." The Constitution protects this
value in the contract clause . . . . More fundamentally,
the morality of pramise-keeping is "implicit in the concept
of ordered liberty." . . . Beyond cavil, one value "basic
in our system of jurisprudence" is that a deal is a deal.

« « o« For the govermment to do otherwise [than honor
its pramises] violates an important tenet, deeply rooted in
our legal traditions, that is designed to bond society by
encouraging principled relations. .

Newton, Federal ©Power over Indians: 1Its Sources, Scope, and
Limitations, 132 University of Pennsylvania Law Review 195, 262-63
(1984) (citations amitted).

* * x

Specifying geographic applicability.

In enacting a statute, Congress should routinely consider
inclusion of a provision enumerating the jurisdictions in which the
statute is to apply. Just as persons drafting 1legislation now
routinely consider whether to include a separability provision,** an
effective date provision, or an authorization of appropriations,
those persons should also consider whether delineation of the
geographic applicability of the statute is advisable. Iegislative

*See Office of the Plebiscite Cammissioner, The = Plebiscite
Camnissioner Answers Some of Your Questions about the Plebiscite, the
Covenant, and the Commonwealth, (1975), reprinted in Hearings before
the Subcommittee on Territorial and Insular Affairs of the House
Camittee on Interior and Insular Affairs on H.J. Res. 549 et al. to
Approve the "Covenant to Establish a Commonwealth of the Northern
Mariana Islands," 94th Cong., 1st Sess. 503, 514 (1975); Office of
the Plebiscite.Caommissioner, The Covenant to Establish a Commonwealth
of the Northern Mariana Islands 1in Political Union with the United
States of America Explained 2-3 (1975), reprinted in the forecited
Hearings at 543, 546-47. , -

**A separability provision specifies that, in the event part of

© . a statute is declared unconstitutional, the remainder of the statute

remains in force. Black's Law Dictigpary 1223 (5th ed. 1979). See,
for example, 12 U.S.C. § 3716. .
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drafting checklists used by Senators, Representatives, cammittees,
and staff should include a reminder to ascertain whether the
statute's geographic applicability has been adequately specified.

If Congress does not name specifically the jurisdictions in
which a statute is applicable, substantial amounts of time and money
may be expended in subsequent disputes over the statute's
applicability. Costly litigation may result, as it often has in the
past when the extent of a federal statute's reach is not clear from
the statute's provisions. See, for example, United States v.
Standard 0il Co., 404 U.S. 558 (1972); Garcia v. Friesecke, 597 F.2d
284 (1lst Cir. 1979), certiorari denied, 444 U.S. 940 (1979); Kanazawa
Ltd. v. Sound Unlimited, 440 F.2d 1239 (9th Cir. 1971); Van Camp Sea
Food Co., 212 N.L.R.B. 537 (1974). Eventually, Congress may be asked
to make specific that which was left uncertain when the statute was
enacted. See, for example, Senate Report 987, 85th Cong., lst Sess.
(1957), reprinted at 1957 U.S. Code Cong. & Ad. News 1756-58,
explaining Public Law 85-231, § 1(1), 71 Stat. 514 (1957), which
overruled Vermilya-Brown Co. v. Connell, 335 U.S. 377 (1948).

Further, the time when legislation is enacted will, in most
cases, be the best time to detemmine whether a statute should apply
to any particular area under the jurisdiction of the United States.
For example, in some cases application of a statute may be grossly
inappropriate to the isolated and insular character of a particular
territory.* In other instances, failure to apply a statute to an
area under the jurisdiction of the United States may create a
loophole.** Routinely considering the geographic applicability of a
statute before it is enacted enables Congress to address problems
before they becane acute.***

*See, for example, the discussion of the application of motor
vehicle emission requirements of the Clean Air Act to the Northern
Mariana Islands in the Commission's January 1982 interim report to
Congress, at 54-61.

**See, for example, U.S. Moves to Bar Issuance by Territories of
Billions of Dollars in Arbitrage Bonds, Wall Street Journal,
December 21, 1983, at 34.

***Tdeally, the views of the Representative to the United States
for the Cammonwealth of the Northern Mariana Islands (as well as of
the delegates to Corgress fram other territories) could be sought at
that time.



- 5] -

The geographic vreach of a statute may be clearly and
specifically defined by the phrase "This Act is applicable to"
followed by an enumeration of the jurisdictions to which the statute
is to apply. For example:

This Act 1is applicable to the States of the United
States and the District of Columbia.

oY

This Act is applicable to the States of the United
States, the District of Columbia, the Comonwealth of
Puerto Rico, Guam, the Virgin Islands, American Samoa, and
the Northern Mariana Islands.*

If the intent is to include all areas under the jurisdiction of the
United States, the Commission recammends the following language:

This Act is applicable to all areas under the
jurisdiction of the United States.

*Statutes enacted after temmination of the trusteeship may use
"the Comonwealth of the Northern Mariana Islands" instead of "the
Northern Mariana Islands." Same statutes already applicable to the
Northern Mariana Islands do refer to "the Camonwealth of the
Northern Mariana Islands." See, for example, 33 U.S.C. § 151(c).
Technically, however, the Northern Mariana Islands will not became a
comonwealth of the United States wuntil termination of the
trusteeship. Cowvenant §§ 101, 1003(c). To avoid any suggestion that
a statute is not to became effective in the Northern Mariana Islands
until termination of the Trusteeship Agreement, statutes enacted
before termination and interded to apply in the Northern Mariana
Islands immediately should use "the Northern Mariana Islands" rather
than "the Comonwealth of the Northern Mariana Islands.” If the
statute is not to became effective in the Northern Mariana Islands
until after termination, however, that intent should be specified
more clearly than merely by use of the phrase "Cammonwealth of the
Northern Mariana Islands.” See, for example, 16 U.S.C.
§ 4601-8(b)(5): "the Commorwealth of the Northern Mariana Islands
(when such islands achieve Cammonwealth status).”
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(The Northérn Mariana Islands is under the jurisdiction of the United
States. Trusteeship Agreement, Art. 3; Covenant §§ 101, 1003(c).)

If the intent is to apply a statute not to all areas under the
jurisdiction of the United States but to only same of those areas,
" the Camnmission recammends enumeration of the areas to which it is to
apply. By naming each such jurisdiction, confusion is awoided over
such questions as whether "Territories" includes unincorporated
territories* or whether the phrase, "“"territories and possessions,"
includes "canmonwealths" such as Puerto Rico and, after termination
of the trusteeship, the Northern Mariana Islands.** The courts have
held that the meanings of these phrases may vary according to the
"character and aim" of a particular statute. Garcia v. Friesecke,
597 F.2d 284, 293 (lst Cir. 1979), certiorari denied, 444 U.S. 940
(1979), quoting Puerto Rico v. Shell Co., 302 U,S. 253, 258 (1937),
Enumerating the jurisdictions to which a statute is to apply ensures
that a future court will not misread the "character and aim" of the
statute to apply it in a jurisdiction not intended by Congress (or to
not apply it in a jurisdiction in which Congress intended it to
apply).

Many existing federal statutes define their geographic
applicability by defining "State" or "United States" 'to include
particular jurisdictions. In some cases, however, the operative
terms of the statute refer to neither the United States nor the
States. Despite that lapse, the Cammission has concluded that
inclusion of a particular jurisdiction in the definition of "United
States" or of "State" for purposes of such a statute generally
indicates congressional intent that the statute apply in that
jurisdiction. See Rubenstein v. United States, 153 F.2d 127, 129
(D.C. Cir. 1946). Nonetheless, the Caommission believes clarity is
favored by using the specific formulation "This Act is applicable to
+ « " rather than relying upon definitions of "United States" or
."State" to indicate the jurisdictions in which the statute is to

apply.

*Compare U.S. Department of State, Bureau of Intelligence &
Research, United States and Outlying Areas 9 (Geographic Bulletin No.
5, April 1965) with United States v. Villarin Gerena, 558 F.2d 723,
724-26 (1lst Cir. 1977),

**See, for example, Americana of Puerto Rico, Inc. v. Kaplus,
368 F.2d 431, 433-36 (3d Cir. 1966), certiorari denied, 386 U.S. 943
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RECOMMENDED CHANGES IN FEDERAL AW

A nonvoting delegate to the United States Congress.

Reconmendat ion.

ILegislation should he enacted to provide the Northern Mariana
Islands representation in the United States Congress by conferring
the status of nonvoting Delegate to the United States House of
Representatives on the Resident Representative to the United States
for the Northern Mariana Islards.

The statutes.

All legislative powers granted the Federal Goverrment by the
United States Constitution are vested in the Congress of the United
States, which consists of the Senate and the House of
Representatives. U.S. Const., Art. I, § 1. The members of the
Senate and of the House of Representatives are elected by the
citizens of the States of the United States. Id. § 2, cl. 1; Amend.
XVII, amending Art. I, § 3, cl.l.

Present applicability.

The United States Constitution contains no provision for
representation in Congress of citizens residing in areas within the
jurisdiction of the United States but not part of any State. Even
prior to adoption of the Constitution, however, section 12 of the
Ordinance of 1787-which established the pattern for subsequent
congressional legislation on territorial government-—authorized a
delegate to Corgress fram the Northwest Territories. 1 Stat. 52.
The delegate selected was afforded "a seat in Congress with a right
of debating, but not of woting." Id. Provision for a nonvoting
delegate to Congress to represent areas within the United States that
are not part of the United States has been cawmon practice since that
time. See generally E. Brown, The Territorial Delegate to Congress
and Other Essays 3-38 (1950); chapter 7, 7, "The Delegate in Territorial
Relations," in F. Pomeroy, The Territories and the United States,
1861-1890 (rev. ed. 1969); and chapter 7, section 3, "Status of
Delegates and Resident Cammissioner,” in 2 L. Deschler, Deschler's
Precedents of the United States House of Representatives (1977)
(House Document 94-661).

At the present time, the District of Columbia, Guam, the Virgin
Islands, and American Samoa are represented by nonvoting "Delegates"
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to the United States House of Representatives while Puerto Rico is
represented by a nonvoting "Resident Commissioner."*

Delegates to the House of Representatives (including the
Resident Cowmissioner fram Puerto Rico) provide their constituencies
with a wvoice in the legislative process. Although they cannot vote
on the floor of the House, they serve on cammittees and, unless the
Rules of the House of Representatives provide otherwise, are
permitted to vote in committee. They receive the same campensation,
allowances, ard benefits as do Members of the House of
Representatives. ‘

The Northern Mariana Islands is not represented in the Congress
of the United States.

Section 901 of the Covenant authorizes, and Article V of the
Constitution of the Northern Mariana Islands provides for, election
by the people of the Northern Mariana Islands of a Resident
Representative to the United States. See also 1 Code of the Northern
Mariana Islands S§§ 4101 et seq. (1984), as amended by Northern
Mariana Islands Public Law 3-92 (1984), This representative,
however, does not have the status of a nonvoting delegate to the
United States Congress.

Discussion.

"No right is more precious in a free country than that of having
a voice in the election of those who make the laws under which, as
good citizens, we must live." Wesberry v. Sanders, 376 U.S. 1, 17
{1964). See also Reynolds v. Sims, 377 U.S. 533, 555, 564-65 (1964);
Gray v. Sanders, 372 U.S. 368, 381 (1963). The Corgress of the
United States has plenary power to make the laws under which the
people of the Northern Mariana Islands, as good citizens, must live,
U.S. Const., Art. IV, § 3, cl. 2; Trusteeship Agreement, Art., 3,
Nothing in the United States Constitution or in the Covenant,
however, requires that the people of the Northern Mariana Islands be
granted a wvoice in the United States Congress, to speak on the laws
under which the people of the Northern Mariana Islands must 1live,
Indeed, the population of the Northern Mariana Islands is such that
were it able to elect a full-fledged Member in the House of
Representatives, the Northern Mariana Islands would be
disproportionately over-represented in the House,

*public Law 91-405, § 201, 84 Stat. 845 (1970), D.C. Code
§ 1-401 (1981) (District of Columbia); 48 U.S.C. §§ 1711-1715 (Guam
and the Virgin Islands); id. §§ 1731-1735 (American Samoa); id.
§§ 891-894 (Puerto Rico).
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Provision of a delegate to the House of Representatives, coupled
with the large measure of local self-government granted by Article I
of the Covenant, constitutes a reasonable canpramise between the
requirements of representative democracy and the realities of small
population and distant location.

Much that was said in support of creation of the office of
Delegate to the United States House of Representatives fram American
Samoa applies with egual strength in favor of establishing an office
of nonvoting delegate fram the Northern Mariana Islands:

The justification for direct territorial
representation for American Samoa in Congress goes back to
1790, wherein the Congress provided for a nonvoting
delegate fran "the territory south of the River Ohio,"
which later became the State of Tennessee. Since that
time, some 30 other U.S. territories have been represented
by nonvoting delegates to the Congress before they became
States of the Union. Populations of the different
territories have varied fran as many as 5,000 to 259,000
when they were represented by nonvoting delegates.

The rapidly changing economic and social conditions
in both the continental United States and throughout the
Pacific area oprovide a compelling reason for direct
representation of the Territory of American Samoa in the
House of Representatives. Presently, the offshore areas
are not affected by general legislation unless they are
specifically mentioned in the legislation or the
legislation is made applicable to the territories and
possessions of the United States. In many instances, the
legislative objectives of the offshore areas range, inter
alia, from education and welfare assistance to medical and
health insurance, housing, agricultural assistance,
unemployment campensation, prevailing wage rates, small
businesses, labor unions and management, immigration,
airport construction assistance, foreign trade, cammercial
fishing, highway and harbor construction assistance, air
routes, water and electricity, o0il and watch quotas,
veterans benefits, and many others.

Under provisions of [this legislation], a nonvoting
delegate fram American Samoa can more effectively represent
ard interpret the needs, welfare and interests of the
territory. Furthemmore, the nonwoting delegate will carry
the responsibility of maintaining the contacts and liaison
with the various comittees of the Congress and the
officials of the executive branch of +the Federal
Govermment. Additionally, the nonvoting delegate will
relieve other Members of Congress of the necessity of
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- dealing with individual problems and related subject areas
that directly affect the interests of the Territory of
American Samoa.

[This legislation] 1is in keeping with the best of
American traditions to encourage greater participation by
the local residents in the affairs of their goverrment.
Over the years, Congress has continually provided greater
self-goverrment and responsibility for its territories.
The enactment of [this legislation] would especially lessen
any lingering impressions of BAmerican colonialism, as it is
thought of in some quarters of the world.

House Report 95-1458, at 3-4 (1978).

Congress should now enact legislation to provide for nonvoting
representation of the Northern Mariana Islands in the United States
-House of Representatives. Every area within the American political
system that has a permanent population is represented in the Congress
of the United States. The people of the Northern Mariana Islands
have now done all that is reguired of them to become part of that
political system and Comgress, in approving the Covenant, has given
its assent.

To be sure, the Northern Mariana Islands has a smaller
population than any of the jurisdictions now represented in Congress.
Its population of 17,000 persons, however, is not of an order of
magnitude different fram American Samoa's population of approximately
31,000. As noted in the excerpt quoted fram the House Report, above,
nonvoting delegates have represented as few as 5,000 persons.

The proposed legislation would confer the status of nonwvoting
delegate on the Resident Representative to the United States for the
Northern Mariana Islands. This position was authorized by section
901 of the Covenant and has been established by Article V of the
Constitution of the Northern Mariana Islands.* See also 1 Code of
the Northern Mariana Islands §§ 4101 et seg. (1984), as amended by
Northern Mariana Islands Public Law 3-92 (1984). The negotiators of
the Covenant drafted section 901 with a view toward the possibility
that Congress might confer nonvoting delegate status on the Resident
Representative. Report of the Joint Drafting Committee on the
Negotiating History of the Covenant, at C-4 (1975), reprinted in
Hearings before the Subcommittee on Territorial and Insular Affairs
of the House Committee on Interior and Insular Affairs on H.J. Res.
549 et al. to Approve the "Covenant to Establish a Commonwealth of

*The Constitution of the Northern Mariana Islands was deeamned
approved by Presidential Proclamation 4534 in 1977. 42 Fed. Req.
56593, :



- 57 -

the Northern Mariana Islands," 94th Cong., lst Sess. 374, 406 (1975).
See also Senate Report 94-433, The Covenant to Establish a
Cammonwealth of the Northern Mariana Islands 65, 90 (1975). Section
901 provides that the Resident Representative "must be a citizen and
resident of the Northern Mariana Islands, at least twenty~five years
of age, and, after temrmination of the Trusteeship Agreement, a
citizen of the United States.” Article V of the Constitution of the
Northern Mariana Islands adds that the Resident Representatiwve shall
have been a resident and domiciliary of the Northern Mariana Islands
for at least seven years immediately preceding the date of taking
office amd ©provides for popular election of the Resident
Representative ko a two-year term. '

The' Delegates fram Guam, the Virgin Islands, and American Samoa
likewise must be at least twenty-five years of age on the date of
their election and must be inhabitants of the territories fram which
they are elected. 48 U.S.C. §§ 1713, 1733. The Delegates fraom Guam
and the Vimin Islands at election must have been citizens of the
United States for at least seven years. Id. § 1713(b). The Delegate
from American Saroa, where most residents are nationals rather than
citizens of the United States, is required to owe allegiance to the
United States.* 1Id. § 1733(h). The Delegates fram Guam, the Virgin
Islands, and American Samoa are popularly elected and, at the time of
election, may nct be a candidate for any other office. Id. §§ 1711,
1713(d), 1732(a), 1733(d). '

The aqualifications amd election  procedures for the office of .
Resident Representative to the United States for the Northern Mariana
Islands are thus basically consistent with the qualifications and
election procedures for the territorial Delegate offices. The
legislation here proposed, which confers delegate status on the
Resident Representative, establishes qualifications and election
procedures for that office similar to those for the office of
territorial Delegate. Because there is no inconsistency between the
requirements in the proposed legislation and those in the Covenant,
there is no need to amend either the Cowenant or the Constitution of
the Northern Mariana Islands.** The proposed legislation does,

*The distinction between "citizens" and "nationals" of the
United States is not well-defined. Nationals--like citizens——owe
allegiance to the United States and are entitled to its protection,
but do not qualify for some rights and privileges granted by statute
only to citizens. ' '

**To avoid the necessity of amendment of either of these
fundamental documents, the proposed 1legislation also retains the
title, "Resident Representative," rather than substituting the more
canmon title, "Delegate." Puerto Rico's "Resident Cammissioner” is a
precedent for this variation in namenclature.
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however, impose the additional requirement that the Resident
Representative, on the date of election, be a candidate for no other
office.

Regular general elections in the Northern Mariana Islands are
held on the first Sunday in November in odd~numbered years.
Constitution of the Northern Mariana Islards, Art. VIII, § 1 and
Schedule on Transitional Matters § 10; Presidential Proclamation
4534, 42 Fed. Reg. 56593 (1977). The Resident Representative, under
Northern Mariana Islands law, is elected at that time to a two-year
term. Constitution of the Northern Mariana Islands, Art. V, §§ 1, 2:
Northern Mariana Islands Constitutional Convention, BAnalysis of the
Constitution of the Caommonwealth of the Northern Mariana Islands
124-25 (1976).* The Resident Representative takes office on the
second Monday in Jamuary of the following year. Constitution of the
Northern Mariana Islands, Art., VIII, § 4.

By contrast, Representatives and Delegates to the Comgress are
elected on the first Tuesday after the first Monday in November in
evenr-numbered years and take office on the third day in Jamuary of
the following year. 2 U.S.C. § 7. Representatives and the Delegates
fram the District of Columbia, Guam, the Virgin Islands, and American
Samoa serve two-year terms. D,C. Code § 1-401(a) (1981) (District of
Coluurbia); 48 U.S.C. § 1712(a) (Guam and the Virgin Islands); id.
§ 1732(a) (American Samoa). The Resident Canmissioner from Puerto
Rico, however, serves a four-year temm. Id. § 891,

The legislation here proposed allows the people of the Northern
Mariana Islands to elect the Resident Representative as provided in
their Constitution, even though the Resident Representative will be
elected and take office in different years (and on different days)
than the Representatives and other Delegates. The uniform federal
election date was established in 1871 to make voting in more than one
jurisdiction difficult and to prevent news of results in earlier
elections fram influencing the outcare in later elections. 45 Corg.
Globe 112, 141 (1871).** These concerns are of little mament in the
case of the Northern Mariana Islands at the present time. A few
persons may in fact be able to wvote for both the Resident
Representative for the Northern Mariana Islands and a Representative

*The Resident Representative's term may be increased to no more
than four years by popular initiative. Constitution of the Northern
Mariana Islards, Art. V, § 2.

**prior to 1871, each State set its own election date. Id. See
U.S. Const., Art. 1, § 4, cl.1.
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or Delegate fram ancther jurisdiction. But voter registration
requirements, the Resident Representative's limited powers in
Corgress, and the time and money required to travel between the
Northern Mariana Islands and other Jjurisdictions make unlikely
intentional efforts to subvert the electoral process by taking
advantage of the discrepancy in election dates. As for preventing
earlier election results fram influencing the outcame in later
elections, modern cammunications have made that goal elusive even
when elections are held on the same day but in different time zones.

Requiring election of the Resident Representative on the same
day as the election of Representatives and other Delegates to the
House of Representatives is a reasonable alternative to the proposal
here wmade. But to achieve this uniformity the Northern Mariana
Islands would either have to amend its constitution to change its
regular general election from the first Sunday in November in
odd-numbered years to the first Tuesday after the first Monday in
November in even—-numbered years or suffer the costs of holding an
extra election ewvery other year. (While a federal statute would
supercede the provisions of the Constitution of the Northern Mariana
Islands regarding election of the Resident Representative, it would
not affect the provisions as they relate to election of other public
officials in the Northern Mariana Islands. The extra election would
still be reguired unless the people of the Northern Mariana Islands
avended their constitution.)

Under the proposed legislation, the first Resident
Representative with the status of nonvoting Delegate to the House of
Representatives would be elected at the regular general election in
the first odd-numbered year subsequent to enactment of the
legislation. The effective date of the proposed legislation is not
postponed until after termination of the trusteeship, even though the
Covenant will not be fully implemented until that time. The date for
termination of the trusteeship is not yet known, and may not arrive
for several vyears. In the meantime, Congress will make many
legislative decisions affecting the WNorthern Mariana Islands,
decisions in which the Northern Mariana Islands should have a woice.
Indeed it is in this period, when many members of Congress are little
acquainted with the particular needs of the Northern Mariana Islands,
that participation by the nonvoting Resident Representative may be
most  important. In embracing the Covenant, the people of the
Northern Mariana Islands have already made their decision to be part
of the United States., No purpose is served by delaying their
election of a nonvoting Resident Representative to the United States
House of Representatives until scme uncertain date in the future when
the trusteeship is finally terminated.
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Proposed legislative language.

The following language, if enacted by the United States
- Corgress, would implement the Cammission's recommendation:

An Act to confer the status of nonvoting Delegate to the
United States House of Representatives on the
Resident Representative to the United States for the
Northern Mariana Islands. -

Be it enacted by the Senate and House of
Representatives of the United States of America in Congress
assembled, that the Northern Mariana 1Islands shall be
represented in the United States Congress by the Resident
Representative to the United States authorized by section
901 of the Cowvenant to Establish a Commonwealth of the
Northern Mariana Islands in Political Union with the United
States of America (approved by Public Law 94-241, 90 Stat.
263). The Resident Representative shall be a nonvoting
Delegate to the House of Representatives, elected as
hereinafter provided.

_ Sec. 2, (a) The Resident Representative shall be
elected by the people qualified to wvote for the popularly
elected officials of the Northern Mariana Islands at the
regular general election, on the day and month set by
section 1 of Article VIII of the Constitution of the
Northern Mariana Islands, in the first odd-numbered year
subsequent to enactment of this Act and thereafter as
provided in the Constitution of the WNorthern Mariana
Islands. The Resident Representative shall be elected at
large, by separate ballot, and by a majority of the wvotes
cast for the office of Resident Representative. If no
candidate receives such majority, on the fourteenth day
following such election a runoff election shall be held
between the candidates receiving the highest and the second
highest number of wvotes cast for the office of Resident
Representative, In case of a permanent vacancy in the
office of Resident Representative by reason of death,
resignation, or permanent disability, the office of
Resident Representative shall remain vacant until a
successor shall have been elected and qualified.

(b) The term of the Resident Representative shall
camence on the second Monday of January following the date
of the election.

Sec. 3. To be eligible for the office of Resident
Representative, a candidate shall:

(a) be at least twenty-five years of age on the date
of the election;
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(b) be a citizen of the United States, provided,
however, that prior to termination of the Trusteeship
Agreement for the former Japanese Mandated Islands, 61
Stat. 3301, the candidate may be a person defined as a
United States citizen or United States national in section
8 of the Schedule on Transitional Matters of the
Constitution of the Northern Mariana Islands, as approved
by Presidential Proclamation 4534 of October 24, 1977;

(c) have been a resident and damiciliary of the
Northern Mariana Islands for at least seven years prior to
the date of taking office;

(d) not be, on the date of the election, a candidate
for any other office.

Sec. 4. Acting pursuant to legislation enacted in
accordance with the Constitution of the Northern Mariana
Islands, the Govermment of the Northern Mariana Islands
will determine the order of names on the ballot for
election of Resident Representative, the method by which a
special election to fill a wvacancy in the office of
Resident Representative shall be conducted, the method by
which ties between candidates for the office of Resident
Representative shall be resolved, and all other matters of
local application pertaining to the election and the office
of Resident Representative not otherwise expressly provided
for herein.

Sec. 5. Until the Rules of the House of
Representatives are amended to provide otherwise, the
Resident Representative for the Northern Mariana Islands
shall vreceive the same campensation, allowance, and
benefits as a Member of the House of Representatives, and
shall be entitled to whatever privileges and immunities
that are, or hereinafter may be, granted to the nonvoting
Delegate fram the Territory of Guam.

* * *

Land grant colleges.

Recommendation.

Legislation should be enacted to permit land-grant funding of a
post-secondary educatlonal institution in the Northern Mariana
Islanrds, :
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The statutes.

The Morrill Act. The Morrill Act of 1862, now codified as
sections 301 to 308 of title 7 of the United States Code, established
the system of federal land-grant aid to State-supported colleges and
universities. Each State was granted 30,000 acres of federal public
land (or its equivalent in land scrip) for each Senator ard
Representative to which the State was entitled under the 1860 census.
Revenue fram the sale of these lards was to be invested in a
perpetual fund, with only interest fram the fund used to support
qualified colleges and universities.

A college or university, to qualify for land-grant support under
the Morrill Act, must, first, have been established by the State;
second, have as its principal object the teaching of agriculture and
"the mechanic arts;" and, third, include military tactics as part of
its curriculum. 7 U.S.C. § 304. ILand-grant funds may not be used
for the purchase, erection, or repair of buildings. Id. § 305.

The Second Morrill Act. The Second Morrill Act, enacted in 1890
and now codified at sections 321 to 329 of title 7 of the United
States Code, provides a flat annual grant of $50,000 to each State or
Territory with a college or university established under the earlier
Morrill Act. This grant is for use only in support of instruction in
food and agricultural sciences, 7 U.S.C. § 322. Additional funds
are authorized to be appropriated to States and designated
territories and possessions for support of land-grant colleges and
universities by a later amendment of the Second Morrill Act, the
Bankhead-Jones Act of 1935, 7 U.S.C. § 329. These funds may be used
in support of any of the pemissible purposes of land—grant colleges
and universities.

Retirement programs. The authorized uses of federal land-grant
funds have been expanded to include employer contributions to
qualified pension and retirement plans on behalf of land-grant
college employees. 7 U.S.C. § 331.

The Smith-lever Act. The Smith-Iever Act, now codified at
sections 341 to 349 of title 7 of the United States Code, authorizes
annual appropriations to States, Territories, and possessions for
agricultural extension work. Dissemination of information on
agriculture and home econamics under this program is carried out by
land—-grant colleges in cooperation with the United States Department
of Agriculture.

The Agricultural Research, Extension, and Teaching Policy Act.
The Agricultural, Research, Extension, and Teaching Policy Act of
1977, as amended and now codified at sections 3101 to 3336 of title 7
of the United States Code, provides authorization for funding of a
wide variety of agricultural research and extension programs. One of
these programs contemplates a central role for land—grant colleges
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and universities or the agricultural extension services established
at land-grant institutions. That program is the biomass energy
education and technical assistance program. See 7 U.S.C. § 3129. 1In
addition, the Act authorizes  appropriations to  land-grant
institutions for agricultural and forestry extension, id. § 3221; for
agricultural research, id. § 3222; and for acquisition and
improvement of research facilities and equipment, id. § 3223.

Other programs authorized by the Act do not reguire the
existence of a land—grant institution, although such institutions are
usually eligible to receive funding under the programs. These
programs include matching grants to States for support of schools of
veterinary medicine, 7 U.S.C. § 3151; grants to States and individual
fellowships for higher education in food and agricultural sciences,
id. § 3152; awards to individuals for research or advanced studies in
food and agricultural sciences, id. § 3153; grants to institutions
for research in agricultural " chemicals, biomass energy, and
industrial hydrocarbons, id. § 3154; support of nutrition education,
id. § 3175; matching grants to States and institutions for animal
health and disease research, id. §§ 3195-3196; grants to institutions
for solar enemyy research and development, id. §§ 3261-3262; grants
to States for aquaculture development, E.'—S 3322; and grants to
institutions for rangeland research, id. § 3333.

Other statutes. An institution designated as a land-grant
college or university is eligible to receive support under various
other federal programs. Among the activities so supported are
agricultural experiment stations, under the Hatch Act of 1887, 7
U.S.C. §§ 36la et seg. (chapter 14). Each State is entitled to
receive support for experiment stations carrying on research in
agricultural and rural development.  Land-grant colleges and
universities also may receive support for research in rural
development, id. §§ 2661 et seg., and forestry research, 16 U.S.C.
§§ 582a et seq. lLand—grant 1institutions are entitled to receive
standard sets of weights and measures fram the Secretary of Cammerce.
15 U.S.C. §§ 201-203. Faculty and students at a land-grant
institution are permitted to use a federal marine biological station
in Florida. 20 U.S.C. § 92.

Present applicability.

The Morrill Act. The original Morrill Act of 1862 is by its own
terms applicable only to the States of the United States. See 7
U.S.C. §§ 301-305. Section 506 of Public law 92-318, 86 Stat. 235
(1972), as amended by section 1361(a) of Public Law 96-374, 94 Stat.
1367 (1980), however, confers land—grant status on the College of the
Virgin Islands, the Camunity College of American Samoa, the College
of Micronesia, and the University of Guam. In lieu of land or land
scrip, appropriations of $3,000,000 each to the Virgin Islands, Guam,
AMmerican Samoa, and "Micronesia" are authorized for establishment of
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perpetual funds, the interest from which is available for , support of
the designated institutions.

In conferring land—grant status on the College of Micronesia,
Congress apparently thought it was making .land-grant programs
available in the Northern Mariana Islands., See 126 Cong. Rec.
512038-39 (daily ed., September 4, 1980). The College of Micronesia,
however, was established by Trust Territory Public Law 7-62, a law
not applicable to the Northern Mariana Islands because the Northern
Mariana Islands had already been administratively separated fraom the
rest of the Trust Territory when that law was enacted. Accordingly,
while Public Law 7-62 provided representation to other Trust
Territory Jjurisdictions on the College's board of regents, no
provision was made for appointment of a member to represent the
Northern Mariana TIslands. And, while students fran the Northern
‘Mariana Islands may attend the College of Micronesia (just as they
may attend the University of Guam or Michigan State University), few
in fact do enroll there,

The Second Morrill Act. The Virgin Islands, American Samoa,
"Micronesia," and Guam are each entitled to receive under the Second
Morrill Act the same amounts as if they were States. 7 U.S.C.
§ 326a.* This entitlement, however, only extends to federal support
of instruction in food and agricultural sciences. I1d. Less
restricted additional funding under the Second Morrill Act is also
available to the several States, Puerto Rico, the Virgin Islands, and
Guam. Id. § 329, Under section 502(a)(l) of the Covenant, aid under
the Second Morrill Act would be available on equivalent terms to the
Northern Mariana Islands, were there a qualified institution in the
Northern Mariana Islands.

Retirement programs. The statutory permission to use land—grant
funds for employer contributions to qualified pension and retirement
plans on behalf of employees of land—-grant institutions is given to
the several States and to Guam. Accordingly, under section 502(a) of
the Covenant, the Northern Mariana Islands would be able to use
land-grant funds for retirement programs.

*Entitlements for "Micronesia" and American Samoa were added in
1980. Public Law 96-374, § .1393(a), 94 Stat. 1367. On January 9,
1978, the effective date of the Covenant, however, aid under the
Second Morrill Act was available to Guam. Accordingly, under section
502(a) (1) of the Covenant, the Northern Mariana Islands is entitled
to treatment equivalent to that giwen Guam, that is, as a State.
Whether the 1980 amendment, adding "Micronesia," was intended to
modify that treatment is uncertain. The question is academic because
no institution in the Northern Mariana Islands is eligible for
land—grant designation at this time. :
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The Smith-Lever Act. One hundred thousand dollars is
specifically authorized for payment to Guam under the Smith-Lever
Act, 7 U.S.C. § 343. See also id. § 349. Under section 502(a)(1)
of the Covenant, the Northern Mariana Islands would be entitled to an
equivalent amount for agricultural extension work, were there a
qualified institution in the Northern Mariana Islands.

.The Zgrlcultural Research, Extension, and Teaching Policy Act.
"State" 1s defined, for purposes of the Agricultural Research,
Extension, and Teaching Act, to include the Northern Mariana Islands.
7 uU.S.C. § 3103(12). Accordingly, the Act is applicable to the
Northern Mariana Islands just as it is to the several States.

Other statutes. The Hatch Act of 1887, 7 U.S.C. §§ 36la et
seq., authorizing, among other things, support of research at
agricultural experiment stations run by land—grant institutions, is
applicable to Guam. Id. §§ 36la, 36lc(b)(2). It is thus applicable
to the Northern Mariana Islands by operation of section 502(a)(l) of
the Covenant, but obviously cannot provide support for a nonexistent
institution,

Research in rural development at land-grant institutions is
supported by federal funds under sections 501 et seq. of Public Law
92-419 (as added by section 1444(a) of Public Law 97-98 (1981)), 7
U.S.C. §§ 2661 et seq. This law is specifically applicable to the
Northern Mariana Islands., 7 U.S.C. § 2666(b). Again, a land-grant
institution is necessary for full implementation of the law in the
Northern Mariana Islands.

Federal support for forestry research at land—grant institutions
is authorized by section 2 of Public Law 87-788 (1962), 16 U.S.C.
§§ 582a et seq. This law is also applicable to Guam, 16 U.S.C.
§ 582a~7, and is thus applicable to the Northern Mariana Islands by
operation of section 502(a)(l) of the Covenant. Forestry research in
the Northern Mariana Islands cannot be supported however, in the
absence of a land-grant institution,

Discussion.

At present most foods consumed in the Northern Mariana Islands
are imported. Cwrent agricultural production is a fraction of that
in the 1930s, Increased agricultural production would pemit
satisfaction of 1local market demand and development of an export
trade. The Northern Mariana Islands is particularly well-situated to
provide tropical produce to Japan and other non-tropical industrial
nations in the Western Pacific area. Research, education, ard
extension work in the food anmd agricultural sciences would be of
obvious benefit to the WNorthern Mariana Islands in increasing
agricultural production.
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The population of the Northern Mariana Islands in 1980 was about
17,000. The small population limits the capability of the Northern
Mariana Islands to support institutions of higher learning. The only
postsecondary educational institution in the Northern Mariana Islands
serving the local populace is the Northern Marianas College. This
public cammunity college is unaccredited but, by contract with
accredited institutions, offers accredited courses to students in the
Northern Mariana Islands.

Many federal laws authorizing funding of land-grant institutions
are only technically applicable to the Northern Mariana Islands., No
funds actually reach the Northern Mariana Islands because no
institution there has been designated as a land~-grant college or
university. Until that designation is specifically permitted under
federal law, the Northern Mariana Islands is effectively prevented
from participating in land-grant programs. All other jurisdictions
under the American flag participate in these programs and so, too, do
the other jurisdictions within the Trust Territory of the Pacific
Islandss To allow the Northern Mariana Islands to participate in
these programs, provision must be made for designation of a
land-grant institution in the Northern Mariana Islands. The
legislation recommended in this report makes such provision.

The legislation proposed in this report does not condition
land-grant assistance to the Northern Mariana Islands on the
continued existence of the Northern Marianas College. The early
history of the college is promising, but it is too soon to tell if
the college will establish itself as a reasonably permanent
institution. Accordingly, the proposed legislation allows the
legislature of the Northern Mariana Islands to designate the
institution to administer land—grant prograns in the Northern Mariana
Islands. While the legislature may designate the Northern Marianas
College as that institution, the procedure permits another
institution to be chosen without the necessity of involving Congress,
should the legislature believe the college for any reason is unable
to administer the land~grant programs.

The proposed legislation extends to the Northern Mariana Islands
treatment under the Morrill Act equivalent to that afforded Guam, and
makes clear that the Northern Mariana Islands is not to be treated as
part of Micronesia for purposes of that Act. That extension is
consistent with the obligation of the United States under section
502(a) (1) of the Cowvenant to make applicable to the Northern Mariana
Islands those federal laws providing financial assistance on the same
terms as they apply to Guam. See also Covenant § 703(a). The
Northern Mariana Islands would thus be authorized to receive a single
appropriation of three million dollars as an endowment in lieu of
public land, to be wused for the maintenance of a land-grant
institution in accordance with the Morrill Act. The proposed
legislation also allows the Northern Mariana Islands to receive (like
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all other States and territories of the United States) a $50,000
annual grant for instruction in food and agricultural sciences under
the Second Morrill Act (7 U.S.C. § 322). The Northern Mariana
Islands, in the recommended 1legislation, also becomes eligible to
receive an equal share of the anmal national grant of $8,250,000, or
$150,000, and an additional $20,000, or a total of $170,000, for
support of its land-grant institution under the later amendment to
the Second Morrill Act in the Bankhead-Jones Act, 7 U.S.C. § 329.

Although the Smith-Lever Act now applies to the Northern Mariana
Islands by operation of section 502(a)(l) of the Covenant, the
proposed legislation again makes clear that the Northern Mariana
Islands is entitled to treatment equivalent to that afforded Guam and
is not to be considered as part of Micronesia. The authorization of
appropriations under the Smith-lever Act does not specifically
mention the Northern Mariana Islards. See 7 U.S.C. § 343(b)(2). But
section 502(a)(l) of the Cowenant is itself an authorization of
appropriations to the Northern Mariana Islands. The proposed
legislation also eliminates for the Worthern Mariana Islands the
requirement that the Northern Mariana Islands match federal funds
with its own very limited funds. Because the econamy of the Northern
Mariana Islands is less developed than that of most areas in the
United States, fewer resources are available to the local government,
Matching requirements can prevent implementation in the Northern
Mariana Islands of beneficial programs, such as the Smith-Lever
extension program.

No legislative changes are recammended with respect to the
present law allowing use of land-grant funds for employer
contributions to qualified pension and retirement plans on behalf of
land-grant college employees.

The only change recommended with regard to the Agricultural
Research, Extension, and Teaching Policy Act removes the requirements
that a college or university in the Northern Mariana Islands, in
order to receive assistance, award a bachelor's degree or a higher
degree ard be accredited by a nationally recognized accrediting
agency or association. Given the small population of the Northern
Mariana Islands, it may not be feasible or desirable to require an
eligible institution to offer a bachelor's degree or a higher degree.
Agricultural research and extension in the Northern Mariana Islands
might well be conducted under the auspices of a camunity college
offering only an associate degree, The cammunity college might, for
example, contract with the University of Guam for assistance in
administering such programs. The application of national
accreditation standards, which may be inappropriate to the Northern
Mariana Islands in the first place, could operate to foreclose the
very assistance needed by the Northern Mariana Islands to conform a
fledgling postsecondary educational institution to those standards.
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The proposed legislation applies to a land-grant institution in
the Northern Mariana 1Islands all federal laws relating to the
operation of or provision of assistance to a land—grant college in
the Virgin Islands or Guam. The institution thus becomes eligible
for support of research at an institutiomrun agricultural experiment
station under the Hatch Act of 1887, 7 U.S.C. §§ 36la et seq.;* for
support of research in rural development, 7 U.S.C. §§ 2661 et seq.;
ard for forestry research grants, 16 U.S.C. §§ 582a et seq. Its
faculty and students are also permitted use of a federal marine
biological station in Florida. 20 U.S.C. § 92.

The Northern Mariana 1Islands 1is the only area under the
permanent jurisdiction of the United States that does not have a
land-grant institution. The proposed legislation, if enacted, would
remedy that situation, would increase the availability of
post-secondary education for residents of the Northern Mariana
Islands, and should make a major contribution toward agricultural
development in the Northern Mariana Islands.

The United States has agreed to assist the Northern Mariana
Islands "to achieve a progressively higher standard of living for its
people as part of the American econamic cammunity and to develop the
economic resources needed to meet the financial responsibilities of
local self-govermment." Covenant § 70l. The United States has also
agreed to "make available to the Northern Mariana Islands the full
range of federal programs and services available to the territories
of the United States." Id. § 703(a). Enactment of the proposed
legislation would further each of those objectives and is thus in
partial fulfillment of the obligations of the United States under the
Covenant.

*The Hatch Act, which provides financial assistance to Guam as
well as the fifty States, is already applicable to the Northern
Mariana Islands by operation of section 502(a)(l) of the Covenant,
See 7 U.S.C. § 36la. The authorization of appropriations does not
specifically mention the Northern Mariana Islards. Id. § 36lc. But
section 502(a)(l) of the Covenant is itself an authorization of
appropriations under the Act to the Northern Mariana Islands.

The 1legislation proposed in this report makes explicit the
authorization of appropriations to the Northern Mariana Islands., It
also eliminates for the Northern Mariana Islands the requirement that
the Northern Mariana Islands provide matching funds, on the same
rationale as that supporting elimination of the similar requirement
under the Smith-Lever Act, above.
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Proposed legislative language.

The following language, if adopted by the United States
Corgress, would implement the Commission's recammendation:

An Act to authorize establisment of a land—grant
institution in the Northern Mariana Islands.

Be it enacted by the Senate and House of
Representatives of the United States of America in Congress
assembled, that section 506 of Public Law 92-318, 86 Stat.
235, as amended, is further amended to read as follows:

(a) The College of the Virgin 1Islands,
the Community College of American Samoa, the
College of Micronesia, the University of Guam,
and an institution in the Northern Mariana
Islands designated by the legislature of the
Northern Mariana 1Islands shall be considered
land-grant colleges established for the benefit
of agriculture and mechanic arts in accordance
with the provisions of the Act of July 2, 1862,
as amended (7 U.S.C. §§ 301-305, 307-308).

(b) In lieu of extending to the Virgin
Islands, Guam, American Samoa, the Northern
Mariana Islands, and the Trust Territory of the
Pacific Islands (other than the Northern Mariana
Islands) those provisions of the Act of July 2,
1862, as amended, relating to donations of
public land or land scrip for the endowment and
maintenance of colleges for the benefit of
agriculture and the mechanic arts, there is
authorized to be appropriated $3,000,000 to the
virgin Islands, $3,000,000 to  Guam, and
$3,000,000 to the Northern Mariana Islands and
an equal amount to American Samoca and to the
Trust Territory of the Pacific Islands (other
than the Northern Mariana Islands). Amounts
appropriated pursuant to this section shall be
held and considered to have been granted to the
Virgin Islands, Guam, American Samoa, the
Northern Mariana Islands, and the Trust
Territory of the Pacific Islands (other than the
Northern Mariana  Islands) subject to the
provisions of that Act applicable to the
proceeds fram the sale of land or land scrip.

Sec. 2, Subsection (c) of section 1361 of Public Law
96-374, 94 Stat, 1367, is amended to read as follows:
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Any provision of any Act of Congress
relating to the operation of or provision of
assistance to a land-grant college in the Virgin
Islands or Guam shall apply to land grant
colleges in American Samoa, the Northern Mariana
Islands and the Trust Territory of the Pacific
Islards {(other than the Northern Mariana
Islands) in the same manner and to the same
extent.

Sec. 3. Section 5 of the Act of August 30, 18990,
c.841, 26 Stat. 417 (the Second Morrill Act), as added by
section 506(c) of Public Law 92-318, 86 Stat. 235, and as
amended (7 U.S.C. § 326a), is further amended to read as
follows:

There is authorized to be appropriated
annually for payment to the Virgin Islands,
American Samoa, Guam, the Northern Mariana
Islands, and the Trust Territory of the Pacific
Islands {other than the Northern Mariana
Islands) the amount they would receive under
this Act if they were States. Sums appropriated
under this section shall be treated in the same
manner and be subject to the same provisions of
law, as would be the case if they had been
appropriated by the first sentence of this Act.

Sec. 4. Section 22 of the Act of June 29, 1935,
c.338, 49 Stat. 439, as amended (7 U.S.C. § 329) is further
amended--

(a) by striking out "and Guam" wherever
it appears and inserting in lieu thereof "Guam,
and the Northern Mariana Islands”;

(b) by striking out "$8,100,000" and
inserting in lieu thereof "$8,250,000"; and

(c) by striking out "$4,360,000" and
inserting in lieu thereof "$4,380,000".

Sec. 5. The first sentence of section 3(b)(2) of the
Act of May 8, 1914, c¢.79, 38 Stat. 372, as amended (7
U.S.C. § 343), is further amended by striking out "and
Guam" and inserting in lieu thereof "Guam, and the Northern
Mariana Islands".

Sec. 6. Section 10 of the Act of May 8, 1914, c.79,
38 stat. 372, as added by section 1(i) of Public Law
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further amended to read as follows:

The term "State" means the States of the
Union, Puerto Rico, the Virgin Islands, Guam,
and the Northern Mariana Islands.

Sec. 7. Notwithstanding subsection (4) of section
1404 of the National Agricultural Research, Extension, and
Teaching Policy Act of 1977, as amended (7 U.S.C.
§ 3103(4)), an institution in the Northern Mariana Islands
designated by the legislature of the Northern Mariana
Islands as a land-grant college, pursuant to section 506(a)
of Puwblic Law 92-318 (86 Stat. 235) as amended by section 1
of this Act, shall not be required, in order to qualify as
a "college" or "university" for purposes of the National
Agricultural Research, Extension, and Teaching Policy Act
of 1977, as amended, to (1) provide an educational program
for which a bachelor's degree or any other higher degree is
awarded, or (2) be accredited by a nationally recognized
accrediting agency or association.

Sec. 8. The first sentence of section 3(b)(2) of the
Act of August 11, 1955, c.790, 69 Stat. 671, as amended (7
U.S.C. § 361lc(b)(2)), is further amended by striking out
"and Guam" and inserting in lieu thereof "Guam, and the
Northern Mariana Islands”.

* x *
Residency requirement for naturalization of citizens of

the Northern Mariana Islands who became nationals of the
United States on termination of the trusteeship.

Recommendation.

Citizens of the Northern Mariana Islands who elect to became
nationals rather than citizens of the United States on termination of
the trusteeship cannot subsequently be naturalized as citizens of the
United States without establishing a residence in another part of the
United States. lLegislation should be enacted to allow residence in
the Northern Mariana 1Islands to satisfy residency requirements for
naturalization of these nationals.

The statutes.

The nationality laws of the United States set forth the
procedure for naturalization of an alien as a citizen of the United
States., Fundamental prerequisites to naturalization for most aliens
are legal admission into the United States, residency of at least



-72 -

five (or, in the case of the spouse of a United States citizen,
three) years in the United States, and an understanding of the
English language and of the history and govermment of the United
States. 8 U.S.C. §§ 1423, 1427, 1430.

Discussion.

On temination of the trusteeship, citizens of the Northern
Mariana Islands will become citizens of the United States. Cowvenant
§§ 301, 1003 (c).

Section 302 of the Covenant, however, allows citizens of the
Northern Mariana Islands to elect to became nationals rather than
citizens of the United States within six months after temmination of
the trusteeship.* Some of those who decide then to become nationals
may subsequently have second thoughts. A national may be naturalized
as a citizen of the United States, but to do so the national must
first becane a resident of one of the fifty States, the District of
Columbia, Puerto Rico, Guam, the Virgin Islands, or American Samoa.
8 U.S.C. §§ 1101(29), (38):; 1436. The national may not remain a
resident of the Northern Mariana Islands if he or she decides to seek
naturalization. ILegislation is here proposed to allow persons
electing United States nationality rather than United States
citizenship pursuant to section 302 of the Covenant subsequently to
seek naturalization without the necessity of leaving the Northern
Mariana Islands.

The proposed legislation also grants to the courts of record of
the Northern Mariana Islands and the District Court for the Northern
Mariana Islands jurisdiction to naturalize persons eligible for
naturalization under the proposed legislation who reside within the
Northern Mariana Islands.

Proposed legislative language.

The following language, 1if enacted by the United States
Comgress, would implement the Commission's recamendation that
legislation be enacted to allow citizens of the Northern Mariana
Islands who elect to became nationals rather than citizens of the
United States on termination of the trusteeship subsequently to be
naturalized as citizens of the United States without establishing a
residence in another part of the United States.

*The distinction between "citizens" and "nationals" of the
United States is not well-defined. Nationals--like citizens--owe
allegiance to the United States and are entitled to its protection,
but do not gualify for same rights and privileges granted by statute
only to citizens.
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An Act modifying residency reguirements for naturalization
as United States citizens of certain nationals of the
United States residing in the Northern Mariana
Islands.

Be it enacted by the Senate and House of
Representatives of the United States of America in Congress
assembled, that (a) a person who elects to became a
national rather than a citizen of the United States
pursuant to section 302 of the Covenant to Establish a
Canmonwealth of the WNorthern Mariana Islands in Political
Union, with the United States of BAmerica (approved by
Public TIaw 94-241, 90 Stat. 263) may be naturalized
subsequently as a citizen of the United States upon
campliance with applicable requirements of the Immigration
and Nationality Act, except that 1in petitions for
naturalization filed under the provisions of this section
residence amd physical presence within the United States
within the meaning of the Immigration and Nationality Act
shall include residence and physical presence within the
Northern Mariana Islands.

(b) For purposes of the requirements of judicial
naturalization of persons eligible for naturalization under
this section, the Northern Mariana Islands will be deemed
to constitute a State as defined in subsection 101(a),
paragraph (36) of the Immigration and Nationality Act (8
U.S.C. § 1101(a)(36)).

(c) The courts of record of the Northern Mariana
Islands and the District Court for the Northern Mariana
Islards shall have jurisdiction to naturalize persons who
became eligible under this section and who reside within
their respective jurisdictions.,

* * *

Nominations to the United States Military Academy, the United States
Naval Acadeny, and the United States Alr Force Academy.

Recommendation.

legislation should be enacted to allow the Resident
Representative to the United States for the Northern Mariana Islands
to naminate one individual each fram the Northern Mariana Islands to
attend the United States Military Academy, the United States Naval
Academy, and the United States Air Force Academy at any one time.
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The statutes.

The academies. "The United States Military Academy is located
at West Point, New York. The course is of 4 years' duration, during
which the cadets receive, besides a general education, theoretical
and practical training as junior officers. Cadets who complete the
course satisfactorily receive the degree of Bachelor of Science and a
cammission as second lieutenant in the Amy." U.S. Government Manual
194 (1982).

The United States Naval Academy in Annapolis, Maryland "offers a
4-year program of academic, military, and professional instruction
for the training amd education of young men and waren for the naval
services. Completion of the program normally leads to a cammission
in the United States Navy or the United States Marine Corps, and to
one of seven designated Bachelor of Science degrees in engineering
fields, plus an undesignated Bachelor of Science degree with major
options in 11 fields.” Id. at 210.

The United States Air Force Academy, in Colorado Springs,
Colorado, "provides a 4-year educational curriculum for cadets that
includes a baccalaureate 1level education in airmanship, related
sciences, and the humanities.® 1Id. at 178. Graduates receive the
degree of Bachelor of Science and a cammission as second lieutenant
in the Air Force. 10 U.S.C. § 9353.

The nominating process. Each Senator arnd each Representative in
Congress is entitled to naminate up to five individuals to attend
each of the service academies at any one time.* 10 U.S.C.
§§ 4342(a)(3),(4); 6954(a)(3),(4); 9342(a)(3),(4). A Senator's
naninees must be fram the same State as the Senator, and a
Representative's nominees must be fram that Representative's
corgressional district. Id. The Delegate to the House of
Representatives from the District of Columbia is alsc entitled to
select five naminees to attend each academy fram the District. 10
U.S.C. §§ 4342(a)(5), 6954(a)(5), 09342(a)(5). The Delegates in
Corngress fram the Virgin 1Islands and Guam are each allowed one
nominee to each of the academies at any one time., 10 U.S.C.
§§ 4342(a)(6),(9); 6954(a){6),(9); 9342(a)(6),(9). The Resident
Cammissioner from Puerto Rico has five slots at each academy, and an
additional slot at each is given the Governor of Puerto Rico. 10
U.S.C. §§ 4342(a)(7), 6954(a)(7), 9342(a)(7). The Secretary of each
sexrvice may nominate one person fran American Samoa to that service's
academy on the recammendation of the Governor of American Samoa. 10

*The statutes governing the United States Coast Guard Academy do
not provide for namination of cadets by members of Congress. No
statute requires that any proportion of Coast Guard Academy cadets be
domiciled in particular jurisdictions. See generally 14 U.S.C.
§§ 181-195, especially § 182.
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U.S.C. § 4342(a)(10), 6954(a)(10), 9342(a)(l0). (The Governor of the
Canal 7Zone was also entitled to one nominee at each academy. 10
U.S.C. §§ 4342(a)(8), 6954(a)(8), 9342(a)(8).)

Nominees selected fram th